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issues, if located in the WTO, would lead to disastrous consequences socially, environmen-
tally, economically and for human rights, for people worldwide.”

The vigorous debate about the WI'O’s purview demonstrates the vitality of the organi-
zation. Governments and private actors are not clamoring to broaden the charter of most
other international institutions. The WT'O has become a magnet for expansionist ideas be-
cause it is perceived as powerful and effective.’

The purpose of this article is to present an analytic method for considering proposals to
expand the scope of the WI'O. My approach will be to organize the contending ideas about
the rationale for the WTO and to show how varying assumptions can lead to different con-
clusions on the proper content of international trade law. As illustrated above, proponents
of any particular mission of the WTO base their advocacy on an implicit assumption about
its purpose. Yet often these assumptions remain unstated. I want to unpeel the outer layers
of the WI'O to examine its institutional core. This article seeks to advance the debate by com-
paring these different assumptions and in so doing takes note of some of the key literature
about trade linkage. I will also build on that literature by presenting a new framework.

What does it mean for a new issue to be incorporated into the WTO? It means that gov-
ernments would amend the WTO Agreements to include new obligations as part of the
overall single undertaking. Such governmental obligations could then be covered by the WTO
dispute settlement system and would be enforced in the same way as other WTO rules. Add-
ing an issue to the WTO does not necessarily make it a “condition” for international trade.
WTO rules are disciplines on government policies, not positive requirements for economic
actors that wish to engage in voluntary, cross-border commerce.

Of course, the WTO treaty system could be amended to prohibit a particular kind of trade.
For example, WTO rules could require governments to prohibit trade in goods made with
forced labor.® The most analogous provision in the WI'O is the one in the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS) that requires governments to
establish a process enabling the holder of an intellectual property right to ask customs au-
thorities to detain counterfeit trademark or “pirated” copyright goods.” Furthermore, TRIPS
commits governments to cooperate with a view to “eliminating” international trade in goods
infringing intellectual property rights.'” The success of adding intellectual property rights
during the Urugnay Round (1986-1994) has led many analysts to view TRIPS as a template
for incorporating other issues loosely linked to trade into the WTO."

This article proceeds in three parts. Part I shows why the purpose of the WTO is not self-
evident and how a framework can be useful for improving the debate about the organiza-
tion’s mission. Part II presents a three-category framework reflecting the different ambits
in which the WTO operates: the relationship between states, the relationship between the
state and individuals, and the relationship between intergovernmental organizations. These

® Joint NGO Statement, NGOs Urge Governments to Call off “New Round” Proposal (Mar. 19, 2001), at <http://
www.twnside.org/sg/title/joint3.htn>.

K Sylvia Ostry, The WTO and International Governance, in THE WORLD TRADE ORGANIZATION MILLENNIUM ROUND
285,290, 293 (Klaus Guinter Deutsch & Bernhard Speyer eds., 2001) (stating that the WT'O has become a magnet
for policy overload).

f GATT Art. XX (e) allows governments to ban the importation of goods made with prison labor. But it does
notrequire them to do so. Moreover, its applicability to forced labor remains uncertain. In 1999 the (U.S.) Busi-
ness Roundtable suggested that the WTO clarify this ambiguity by affirming that governments may ban products
made using forced labor. BUSINESS ROUNDTABLE, PREPARING FOR NEW WTO TRADE NEGOTIATIONS TO BOOST THE
EcoNomy (1999), at <hup://www.brtable.org/document.cfm/321>.

® Agreement on Trade-Related Aspects of Intellectual Property Rights, Art. 51 [hereinafter TRIPS]. In addition,
TRIPS directs governments to forbid the re-exportation of goods with counterfeit trademarks other than in
€Xceptional circumstances. /d., Art. 59.

“ 1d., Art. 69.

o See, e.g., C, O’Neal Taylor, Linkage and Rule-Making: Observations on Trade and Investment, and Trade and Labor,
s u. PA. J. INT'L ECON. L. 639, 690, 695 (1998) (discussing TRIPS as a model for a “Trade-Related Labor Rights
Agreement” in the WTO).



















































































