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INTERNATIONAL ECONOMIC LAW

Congress Approves U.S. Free-Trade Agreements with Colombia, Korea, and Panama, Utilizing
Unusual Procedure for Korea Agreement’

In early autumn of 2011, agreement was reached to end a protracted standoff between Con-
gress and the successive administrations of Presidents George W. Bush and Barack Obama
regarding the fate of bilateral free-trade agreements between the United States and Colombia,
Korea, and Panama.? Early in October, President Obama transmitted legislative packages
required for congressional approval and implementation of the three agreements with Colom-
bia,? Korea,* and Panama.® Acting under the “fast-track” procedures for expedited congres-
sional consideration of trade agreements concluded before July 1, 2007, available under the
Trade Act of 2002 (discussed below), Congress rapidly passed legislation approving and imple-
menting the three agreements.® The agreement with Colombia was the most controversial
because of concerns about threats to unions and union organizers there; the implementing leg-
islation passed the House of Representatives by avote of 262-167. The economically much
more significant agreement with Korea was approved by a vote of 278-151.7 President
Obama promptly signed the legislation approving and implementing the three agree-
ments.?

The agreements were concluded during the administration of President George W. Bush,
but they were not approved and brought into force because of concerns, primarily on the part
of Democratic members of the House of Representatives, that the agreements would result
in loss of U.S. jobs.” Opponents also raised concerns abour attacks on labor organizers

! The editor records his appreciation to Professor Steve Charnovitz, of the Board of Editors, who guided and
coauthored this item.

2 For White House summaries of the agreements, see White House Press Release, Statement from President
Obama on the Submission of the Korea, Colombia, and Panama Trade Agreements (Oct. 3, 2011), a¢ hep:/
www.whitehouse.gov/the-press-office/2011/10/03/statement-president-obama-submission-korea-colombia-
and-panama-trade-agr.

3 White House Press Release, Messages from the President to Congress Regarding Trade Agreements—U.S.-
Colombia (Oct. 3, 2011), a¢ hetp://'www.whitehouse.gov/the-press-office/2011/10/03/messages-president-
congress-regarding-trade-agreements-us-columbia.

4 White House Press Release, Messages from the President to Congress Regarding Trade Agreements—U.S.-
Korea (Oct. 3, 2011), az htep://www.whitehouse.gov/the-press-office/2011/10/03/messages-president-congress-
regarding-trade-agreements-us-korea.

5 White House Press Release, Messages from the President to Congress Regarding Trade Agreements—U.S.-
Panama (Oct. 3, 2011), ¢ htep://iwww.whitehouse.gov/che-press-office/2011/10/03/messages-president-
congress-regarding-trade-agreements-us-panama,

6 The three implementing acts are H.R. 3078, the United States-Colombia Trade Promotion Agreement Imple-
mentation Act, H.R. 3079, the United States—Panama Trade Promotion Agreement Implementation Act, and
H.R. 3080, the United States—Korea Free Trade Agreement Implementation Act.

7 Felicia Sonmez & Zachary A. Goldfarb, Senate Deal Reached on Trade Pacts, WASH. POST, Aug. 5, 2011, at
Al1S; Jennifer Steinhauer, Washington Impasse Traps Trade Deals, N.Y. TIMES, Aug. 26, 2011, at A9; Binyamin
Appelbaum & Jennifer Steinhauer, Trade Deals Pass Congress, Ending 5-Year Standoff; N.Y. TIMES, Oct. 13,2011,
at Al.

8 White House Press Release, Statement by the Press Secretary (Oct. 21, 2011), at hup://www.whitehouse.gov/
the-press-office/2011/10/21/statement-press-secretary. In addition to the acts approving and implementing the
three agreements, the president also approved H.R. 2832, the Trade Adjustment Assistance Extension Actof 2011,
reauthorizing the Trade Adjustment Assistance program through December 31, 2013.

? Binyamin Appelbaum, Textile Makers Struggle to Be Heard on South Korea Free Trade Pact, N.Y. TIMES, Oct.
12, 2011, at B3.



2012] CONTEMPORARY PRACTICE OF THE UNITED STATES 165

and unions in Colombia!® and Panama’s perceived lack of cooperation in combating tax
evasion.

Seeking to meet opponents’ concerns, the Obama administration entered into further nego-
tiations with all three countries. Key aspects of the agreement with Korea (known as KORUS)
were renegotiated in December 2010, leading the United Automobile Workers and the United
Food and Commercial Workers to endorse the deal.!! In response to concerns about thekilling
of labor activists in Colombia, the United States and Colombia concluded side arrangements
in the spring of 2011, which were intended to strengthen protection of labor and human
rights.!? In response to U.S. concerns about Panama’s cooperation with U.S. tax authorities,
Panama passed a law authorizing greater tax transparency.'”

The agreements were then caught up in a dispute over whether to extend the Trade Adjust-
ment Assistance program, which provides training and other assistance to U.S. workers dis-
placed by foreign competition.'* Eventually, a deal was struck berween the White House and
congressional leaders, and the president submitted the authorizing legislation for the three
agreements to Congress, which quickly approved it.'” In each case, Congress acted under the
“fast-track” procedure available under the Trade Act of 2002, which sets rigid timetables for
congressional action and requires “up or down votes” on the agreements as submitted.

Fast-track authority has expired for agreements concluded after July 1, 2007.'® U.S. and
Korean officials originally signed the KORUS in June 2007, before that authority expired."”
However, important elements of the agreement were renegotiated in December 2010,'® with
the revisions consummated through a formal exchange of letters between the two governments
on February 10, 2011." Because this process resulted in changes to both parties’ obligations
under the KORUS, Congress utilized an unusual procedure in the legislation approving and
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implementing the agreement.?’ The Obama administration and the Korean government both
recognized that if formally amended, the KORUS would no longer be eligible for the fast-track
expedited procedures for approval of free-trade agreements, since these procedures are available
only for agreements signed before July 1, 2007. To get around that roadblock, the two gov-
ernments agreed to keep intact the Agreementassigned in 2007, but then tosupplement it with
the February 2011 exchange of letters that, in effect, revise the obligations in the KORUS.

Substantively, the December 2010 supplemental agreement reflected in those letters slows
down the pace of liberalization in some areas and expands market access in others. For example,
the United States is allowed to keep its 25 percent tariff on Korean trucks for eight years longer
than under the original agreement, and Korea was permitted to delay for two years a reduction
in tariffs on some cuts of pork. On the other hand, both countries agreed to eliminate electric
car tariffs by the fifth year of implementation. In addition, the exchange of letters makes clear
that the parties shall apply the relevant KORUS dispute settlement procedures to this new
“understanding.”' The letters further state that these exchanged letters “constitute an agree-
ment between our two Governments, which shall enter into force on the date that the KORUS
enters into force and terminate on the date that that KORUS terminates.”??

The U.S.-Korea Free Trade Implementation Act approves the free-trade agreement (as orig-
inally written) and contains provisions to “secure the benefits of the agreement entered into
pursuant to an exchange of letters between the United States and the Government of Korea on
February 10, 2011.”% These benefits are secured by writing the lessened U.S. obligations into
the new U.S. legislation.?* The House Committee report accompanying the Act notes that the
KORUS as approved in 2007 was “modified by a later agreement on December 3, 2010,” but
the report does not otherwise discuss the innovative procedure used by the Congress to approve
a trade agreement revised after the negotiating deadline had passed.”®

The KORUS has been controversial in Korea. It was approved by the Korean parliament in
November 2011 in an acrimonious session during which a member of parliament discharged
a tear-gas grenade.?

USE OF FORCE AND ARMS CONTROL

United States Ceases Performance of CFE Treaty Obligations in Response to Russia’s
Nonperformance

In November 2011, the U.S. Department of State announced that the United States would
cease to perform certain obligations under the Conventional Armed Forces in Europe (CFE)
Treaty with regard to Russia because of Russia’s nonperformance of its CEE obligations. While
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