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Environmental Trade Measures:
Multilateral or Unilateral ?

Introduction

Barely an issue three years ago, the
appropriateness of using unilateral en-
vironmental wade measures (ETMs)
haseruptedinto amajor controversy for
the General Agreement on Tariffs and
Trade (GATT). There is widespread
agreementthatmultilateral ETMs, such
as those in the Montreal Protocol on
Substances that Deplete the Ozone
Layer, are preferable to unilateral
ETMs. But there is considerable
disagreementastowhatactions nations
can take in the absence of multilateral
agreements. One school of thought
posits that govermments should be able
to use whatever unilateral ETMs they
wantsolong as they are notdiscrimina-
tory or protectionist. Another school
posits that unilateral measures are
disallowed by the GATT, or should be.
This article will attempt to bridge the
gapbetweenthetwoschools by showing
thatthe choice between multilateralism
and unilateralism is, in many respects,
a false one.

ETMs come in several different
forms. There are import bans (e.g.,
ivory), export bans (e.g., pesticides),
product standards (e.g., recyclability),
process standards (e.g., driftnet-caught
fish), and taxes (e.g., energy). Some
ETMs are simply the extension of a
domestic regime to imports (e.g., food
safety). Other ETMs provide special
rules for international #rade (e.g., en-
dangered species). ETMs can also be
used as sanctions on unrelated pro-
ducts, but this has not yet occurred.

* Policy Director, Competitiveness Policy
Council, Washington, D.C., USA.

by Steve Charnovitz *

Tuna Dolphin Decision

In the recent tuna-dolphin dispute
between the United States and Mexico,
a GATT panel devised a new distinc-
tion between (1) ETMs relating to the
domestic environment and (2) all other
ETMs which the panel termed “extra-
jurisdictional.” The panel’s decision,
which was not adopted by the GATT
Council, provoked universal criticism
from the environmental community
which disagreed with the notion that
ecological problems can be segregated
by political boundaries. As Hilary F.
French noted, “It will be ironic indeed
if animals like dolphins and whales,
which live largely in international
waters, are abandoned to the demands
of commerce on the grounds that their
protection violates national sovereign-
ty.”?Inthe legal community, the panel’s
decision received a mixed reaction.
Many commentators have criticised the
decision for its weak reasoning.”

Within the GATT, the decision was
greeted with acclaim. The GATT Sec-
retariat’s annual report included a 25-
page essay on “Trade and the Environ-
ment” which commended the views
expressed by the panel .¥ The GATT
Council was eager to adopt the report,
but was prevented from doing so by the
plaintiff, Mexico, which realised
belatedly that winning the battle over
dolphins would mean losing the battle
for environmentalist support of the
North American Free Trade Agreement.
Once it became clear that Mexico had
other fish to fry, the EC Commission
fileditsown complaint against the U.S.
Marine Mammal Protection Act
(MMPA) which is now pending before
a GATT panel. The Commission took
thisaction despite support by the Euro-
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pean Parliament for an import ban
similar to that of the United States.®
The Commission has also disregarded a
recent Parliament resolution calling for
a “two-year moratorium on all GATT
panel judgements concerning the envi-
ronment, pending the strengthening of
GATT articles and practices.”®

UNCTAD and UNCED

Some of what Mexico failed to win
at the GATT has been attained along
other fronts. In February 1992, UN-
CTAD adopted a resolution declaring
that “Unilateral actions to deal with
environmental challenges outside the
jurisdiction of the importing country
should be avoided.”” This initiative
was included in the Rio Declaration on
Environment and Development
(Principle 12) and, to underline the
point further, was replicated in three
places within Agenda 21 .® Neverthe-
less, the United States does not appear
chastened.” In apparent disregard of
these UNCED declarations, the U.S.
Congress passed (and President Bush
signed) three new extrajurisdictional
ETMs in late 1992 regarding dolphins,
wild birds and driftnet fishing. '

Synopsis

This article reaches four main con-
clusions. First, ETMs come from a wide
spectrum of different sources. Thus,
unilateralism versus multilateralism is
not a black and white issue. Second,
regardless of where standards originate
they are virtually all enforced unilate-
rally. Third, the GATT is not hostile to
unilateralism in general. Fourth, by po-
larising the issue, the GATT Secretariat
has made it difficult to reconcile the
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competing views. Moreover, the recent
submission to the GATT by the EC
Commission was not fully constructi-
ve.

Sources for Standards

In thinking about the sources for
environmental standards, it is useful to
consider the full range of gray-scale. At
one end is a purely unilateral measure
like the U.S. MMPA which forbids tuna
imports from countries whose fishing
methods are over 25 percentmore lethal
than American methods.’” See Table
1.

Next along the spectrum are stan-
dardsrelated to treaties. The bestknown

example is the U.S. Pelly amendment
which authorises unilateral trade sanc-
tions against countries whose nationals
“diminish the effectiveness” of a mul-
tilateral agreement to protect living
resources of the sea or endangered
animal species.’”? In 1991, the Bush
Administration threatened Japan with
Pelly sanctions for trade in endangered
sea turtles listed under the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora
(CITES).™ It should be noted that Ja-
pan was in full compliance with its
obligations under CITES because ithad
invoked a reservation on these turtles
when it joined. Nevertheless, the U.S.
threat succeeded in persuading Japan to
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change its environmental policy.'¥ No
sanctions were imposed.
Anotherstandard-setting source is a
treaty which mandates unfavoured
nation treatment for countries that fail
to sign it. For example, the Montreal
Protocolrequires discrimination against
non-signatories. But the Protocol does
not and cannot derogate any nation’s
rights under the GATT not to be discri-
minated against. There is a legalistic
difference between ETMs adopted by
numerous countriecs — for example,
109 nations have ratified the Montreal
Protocol — and ETMs adopted by one
country. Yet from the point of view of
a target nation that fails to meet an
externally-imposed standard, there is

Table 1

SOURCES FOR ENVIRONMENTAL TRADE MEASURES

TYPE EXAMPLE
National standard Marine Mammal Protection Act
National standard relating to treaty Pelly amendment
Multilateral standard requiring
discrimination against non-parties, Montreal Protocol
national enforcement
National standard responding to
treaty violation’ Lacey Act
Multilateral standard responding to
treaty violation, national CITES finding on Thailand

enforcement

Foreign standard, national
enforcement

Tariff Act wild mammal prohibition
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no practical difference.

Further along the spectrum are stan-
dards responding to treaty violations.
For example, the U.S. Lacey Act prohi-
bits trade in fish, wildlife or plants
taken or transported in violation of any
treaty.'> Because the U.S. government
acts as both prosecutor and judge, tar-
get countries are critical of this kind of
unilateral finding.

ETMs against treaty violators can
also be triggered by a multilateral fin-
ding. In 1991, the CITES Standing
Committee recommended that CITES
parties prohibit all trade in endangered
species with Thailand.'® Although
Thailand was a party to the treaty, it was
ignoring treaty rules and, according to
the CITES Secretariat, was serving asa
“revolving door” for illegal trade.
Shortly thereafter, the U.S. Department
of the Interior used its Lacey Act
authority to refuse such imports.'”

The final point on the spectrum is a
purely foreign yardstick. For example,
the U.S. Hawley-Smoot Tariff of 1930
forbids the importation of wild mam-
mals or birds (or products thereof) from
a country if that country prohibits their
exportation.'® This means that unilate-
ral action is taken to enforce a standard
thata foreign government has an exclu-
siverolein writing. Thus, itis the direct
opposite of the starting point of the
spectrum — that is, standards (like the
MMPA) which a foreign government
has little or no role in drafting.

Although a foreign government
would seem unlikely to challenge a
U.S. action of this type, the GATT
justification for the U.S. law is unclear.
Perhaps it could be justified under the
GATT Article XX(d) exception forlaws
“not inconsistent with provisions of
this Agreement, including those rela-
ting to customs enforcement...” Excep-
tions for the “enforcement of police or
revenue laws” were common in pre-
GATT bilateral trade agreements.’ But
this exception was not carried forward
into the GATT.

Enforcement of Standards

Authorship of astandardis one thing;
enforcement is another. But except in
rare cases, all trade measures are taken
unilaterally at the borders of either the
importing or exporting country. Al-
though the dichotomy between unilate-
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ral enforcement and multilateral enfor-
cementis often presented as fundamen-
tal, itis useful to recall that in actuality,
multilateral treaties like CITES are
enforced by the individual actions of
nations. While it is true that participa-
ting nations have obligated themselves
by treaty to follow CITES rules in a
coordinated way, any enforcement at
the border is intrinsically a unilateral
action taken under the authority of na-
tional laws like the U.S. Endangered
Species Act.?® There are no internatio-
nal CITES inspectors empowered to
control trade at any border. What dis-
tinguishes CITES from the MMPA,
therefore, is not the uniforms of the
customs agents. Rather, it is the genca-
logy of the yardstick. Laws like the
MMPA present the greatest challenge
tothe GATT because they represent the
unilateral enforcement of a domestic
standard.

Incontrastto the implementation of
treaties like CITES, there can be instan-
ces in which enforcement takes on a
truly multilateral character. Recall the
U.N. trade embargo of Iraq. There are
also procedures in the GATT whereby
the CONTRACTING PARTIES can
authorise one or more GATT members
to suspend the application of part or all
of the General Agreement in respect to
a particular member.?” But this
procedure is virtually a dead letter; it
was used only once (against the United
States) in 1952, Moreover, such a sanc-
tion would probably resultfrom a situa-
tion where a country persists in using a
trade restriction. There is nothing in the
GATT directing sanctions against
nations for persisting in “dirty” trade.?®
Thus, it seems unlikely that multilate-
ral trade enforcement will play an im-
portant role in environmental protec-
tion.

Although the Tuna-Dolphin panel
passed judgment only on the imple-
mentation of a domestic standard, the
logic of the decision could rule out
every method of standard setting in the
spectrum discussed above. While it is
oftenaverred that imposing a multilate-
ral restriction would be GATT-consi-
stent, nothing in Article XX or any
other GATT article gives any special
status to multilateral restrictions.” Nor
is there anything in the drafting history
of Article XX(b) or (g) — GATT’s
environmental exceptions—tosuggest
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special treatment for multilateral agree-
ments.” Thus, if an import ban under
the MMPA is GATT-illegal, an import
ban under a similar Marine Mammal
Protection treaty would be analogously
illegal.® If Country A wants to export
a product and Country B bans the im-
portation of that product, then A can
claim a GATT violation regardless of
whether B has signed a treaty with
Countries C, D, etc. to ban such im-
ports.

International Obligations

There is only one circumstance in
which the GATT recognises that inter-
national obligations might impinge on
MFN— U.N. sanctions. GATT Article
XXI1 (Security Exceptions) states that
“Nothing in this Agreement shall be
construed. . .to prevent any contracting
party from taking any action in pur-
suance of its obligations under the
United Nations Charter for the
maintenance of international peace and
security.” The GATT thus differs from
older trade agreements which did bow
to other international obligations.

The Protocol to the International
Convention Relating to the Simplifica-
tion of Customs Formalities of 1923
provides that the obligations under the
Convention do not in any way affect
obligations under pastor future interna-
tional treaties relating to the “preserva-
tion of the health of human beings,
animals or plants (particularly the In-
ternational Opium Convention) . . .”’*
The Treaty of Commerce and Naviga-
tion between Great Britain and Germa-
ny of 1924 provides that nothing shall
affect measures in pursuance of “gene-
ral international conventions. . .rela-
ting to the transit, export or import of
particular kinds of articles, such as
opium or other dangerous drugs or the
produce of fisheries . . .”*” Since it has
no provisions like these, the GATT
grants no special status to trade measures
taken pursuant to a treaty obligation.

While the GATT does not automa-
tically yield to another treaty, there
may be ways that an environmental
treaty can supersede GATT’s jurisdic-
tion. Under the Vienna Convention on
the Law of Treaties, a more recent
treaty could prevail over the GATT in
certain circumstances.?® For instance,
itisoften suggested that the 1973 CITES
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treaty would take priority over the 1947
GATT in areas where their provisions
conflict.?”

There are several problems with
this scenario. First, CITES could be
read as yielding to other international
agreements relating to trade. CITES
states: “The provisions of the present
Convention shall in no way affect. . .the
obligations deriving from, any treaty,
convention or international agreement
relating to other aspects of trade, ta-
king, possession, or transport of speci-
mens. . .including any measure relating
to the Customs, public health, veterina-
ry or plant quarantine fields.”® Se-
cond, consideration must be given to
the 20 members of GATT who are not
members of CITES. Their GATT rights
cannot be extinguished by a treaty they
donotsign.*” Third, the numerous holes
in CITES in the form of 160 reserva-
tions by 27 countries would greatly
complicate an attempt to “graft” CI-
TES onto the GATT.

Another way GATT’s jurisdiction
can be overridden is if customary inter-
national law or the international envi-
ronmental “regime” supersedes GATT
rules. In a few cases, no dilemma exists
because environmental treaties expli-
citly yield to international law. For
example, under the Wellington Con-
ventionon Driftnets, both the mandatory
and discretionary import restrictions
are required to be “consistent with in-
ternational law.? Further discussion
of customary international law is be-
yond the scope of this study.*®

Unilateralism and the GATT

The GATT is not inherently hostile
to unilateralism. It gives automatic au-
thorisation for the unilateral imposition
of antidumping duties against foreign
private pricing decisions that cause
economic harm to one’s industry.* It
gives automatic authorisation for the
unilateral imposition of countervailing
duties against foreign government
subsidisation that causeseconomic harm
to one’s industry.* In both cases, such
duties are discriminatory since subsidi-
sed and unsubsidised widgets are “like”
products. In both cases, such duties are
extrajurisdictional.

The GATT also entertains moneta-
ry unilateralism. GATT parties may
undertake currency interventions on a

unilateral basis even though such ac-
tions have extrajurisdictional impact
and have adirect effect on trade flows.*®
Inaddition, the GATT authorises unila-
teral suspension of obligations under
the “escape clause,” and unilateral reta-
liation against an escape clause action
so long as the GATT Council does not
disapprove.’”

If the GATT is not hostile to com-
mercial unilateralism for the protection
of domestic industry, why should it be
hostile to non-commercial unilatera-
lism for the protection of the planet’s
environment? One answer is that the
GATT was never meant to be hostile to
theenvironment. GATT senvironmen-
tal exceptions in Article XX exist ex-
pressly toallow governments to impose
unilateral trade restrictions. (Of course,
such action is subject to the specific
prerequisites in Article XX’s headno-
te.) Indeed, the unilateral and extraju-
risdictional character of Article XX
was rarely questioned until the Tuna-
Dolphin dispute.

Ban Unilateralism School

The songbook of the “Ban Unilate-
ralism School” is the recent report by
the GATT Secretariat.®® As legal scho-
lar Richard B. Stewart has observed,
“Its tone is disappointingly defensive
and doctrinaire, reinforcing environ-
mentalists’ antipathy to GATT.™ Yet
the Secretariat’s report appears to be in
sync with the thinking of the EC Com-
mission, which recently told GATT’s
Group on Environmental Measures and
International Trade that “there is no
justification to require by unilateral
traderestrictions thatimported products
conform with domestic regulations re-
lating to the production method if pro-
duction abroad is unrelated to environ-
mental damage caused in the country of
importation.”*® This leads to the
following question: Would forbidding
unilateral ETMs be fruitful from an
environmental or economic perspecti-
ve?

While it is sometimes argued that a
ban on unilateralism would foster mul-
tilateralism, this proposition lacks any
empirical support. If the nations utili-
sing ETMs were the ones dodging mul-
tilateral rule-making, then banning un-
ilateralism might be efficacious. But if
the nations objecting to unilateral
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ETMs are the same ones resisting mul-
tilateral agreements, then forbidding
unilateralism will simply sustain
environmental gridlock. Far from fos-
tering multilateral cooperation, a ban
on unilateralism would tend to frustra-
te treaty-making. After all, many key
environmental agreements were preced-
ed by national unilateral action, such
as fur seals, CITES, and driftnet fish-
ing.
Although the Commission critici-
ses unilateral extrajurisdictionality, its
real view is better indicated by what it
does, not what it says. Consider the EC
regulation banning fur imports (effecti-
ve in 1995) from countries which per-
mit the use of leg-hold traps.*’ By
delaying the effective date, the regula-
tion is designed to put pressure on the
United States and Canada to cooperate
in the development of “internationally
agreed humane trapping standards.”?

Since the production method of fur
in Alaska is surely “unrelated to envi-
ronmental damage caused” in Europe,
thisregulation contradicts the EC’s sub-
mission to the GATT. In an interesting
role reversal, the Bush Administration
criticised this regulation last year for
not allowing enough time (it allows
over three years) for the development
of new international standards.*® Thus,
itappears thatalthoughboth the EC and
the U.S. actas though unilateralism can
facilitate multilateralism, neither party
can resist objecting to the other’s uni-
lateralism when it is convenient to do
50.4

Hardly anyone who opposes unila-
teralism would endorse the opposite
dictum - namely, that no government
should act on the environment unless
all other governments are prepared to
take equivalent action. Denying envi-
ronmental self-defense would be un-
thinkable. Nevertheless, there is sup-
portforarulethatno government should
act on the environment whenever that
affects another country’ s exports un-
less all governments are prepared to
take equivalent action. There is also
support for a rule that no government
should act on the environment outside
its jurisdiction unless all governments
are prepared to take equivalent action.
But both of these rules would infringe
upon the right (and perhaps the obliga-
tion) of governments to protect the life
and health of their populations and to
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preserve the sustainability of the eco-
system.

Uruguay Round

The campaign against unilateralism
is also problematic from an economic
perspective. There is a chance that the
long-stalled Uruguay Round can be
completed this year. Doing so isimpor-
tant because a new wave of trade libe-
ralisation could pull the world econo-
my out of the doldrums. But support for
theRound hasbeen threatened, particu-
larly in the United States, by GATT’s
anti- environmentreputation and by the
new restrictions on ETMs being
proposed in the pending agreement.*
Consider what Governor Clinton and
Senator Gore said during the recent
electoral campaign: “We also beliecve
that no trade agreement should preclu-
de the United States from enforcing
non-discriminatory laws and regula-
tions affecting health, worker safety,
and the environment. We willnotallow
the Uruguay Round to alter U.S. laws
and regulations through the back
door.”™®

In evaluating the economic impact
of ETMs, one needs to consider what
could happen to the world economy if
more nations utilised them. Perhaps the
trading system can absorb a little uni-
lateralism by the U.S. and the E.C. But
what if every nation acted unilaterally
to safeguard its “sacred cows”? Unlike
trade protectionism which diminishes
general welfare, high environmental
standards will not reduce world com-
merce significantly or undermine the
trading system so long as two prerequi-
sites are met. First, an ETM must apply
to all countries equally, including the
country which imposes it. Second, an
ETM must not be protectionism in
disguise. Happily, both of these prere-
quisites are already containedin GATT
Article XX,

GATT and Multilateralism

As explained above, the idea that
multilateralism is good and unilatera-
lismis bad is simplistic and misleading.
First, there is no rigid dividing line
between the two. All ETMs are at least
a little unilateral. Second, unilateral
measures can be a stepping stone to
more effective multilateral measures.
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Without unilateralism, there may be
much less multilateralism. Third, the
campaign against unilateralism is un-
dermining the GATT.

In addition to these reasons, there is
another problem with pure multilatera-
lism. If the Tuna-Dolphin report is
correct about ruling out extrajurisdic-
tionality, then, by the same logic, most
multilateral environmental treaties
(using trade controls) are GATT-illegal
too. Given the GATT Council’s
unwillingness to reject the Tuna-Dol-
phin report environmentalists have
drawn the conclusion that GATT pre-
sents an ecological threat. To quote an
environmental primer on trade, “While
reporters flocked to Rio, a small group
of bureaucrats in Geneva were at work
on a document that could nullify all of
the treaties and declarations signed at
the Earth Summit.”*"

Although the EC’s report recogni-
ses the potential GATT- inconsistency
of environmental treaties, the Commis-
sion suggests, in effect, that treaty par-
ticipants can just bully the GATT viaa
“collective interpretation” of Article
XX.AS)

To defend multilateral treaties, the
Commission could have pointed out the
historical errors in the Tuna-Dolphin
report or its logical fallacies. The Com-
mission could also have shown how the
report is unacceptable on environmen-
tal grounds, citing leg-hold traps as an
example.

Instead, the Commission rejects a
rules-based approach to trade law in
declaring that “The concept of unilate-
ral ‘extrajurisdictional’ protection is of
norelevance” withrespectto treaties.*”
What the Commission seems to endor-
seis a Most Favourite Treaty approach.
The more popular a treaty, the less one
cares about GATT rules.

The issue of the GATT-legality of
trade discrimination in environmental
treaties has become more important in
view of new evidence regarding the
effectiveness of such discrimination.
During the first nine months of 1992,
twelve nations ratified the Montreal
Protocol. But during the last three
months of the year, twelve more did.
And in January 1993, an additional five
nations ratified. Why the sudden in-
crease? Probably because as of 1
January, the treaty prohibited the export
of CFCs to non-parties.>®
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Conclusion

The choice between unilateral and
multilateral ETMs is a false one. Both
approaches arc useful and necessary.
Either approach would be less effective
were the other not to exist. Determining
the proper mix between the two is a
difficult problem. Unfortunately, the
recentreports by the GATT Secretariat
and the EC Commission becloud more
than they enlighten.V

In an effort to boost the Uruguay
Round, many government officials and
trade policy gurus are attempting to
seduce the support of environmentalists
by promising that their concerns will be
addressed in an upcoming “Green
Round” of trade negotiations. Whether
such promises should be taken at face
value is unclear. For environmenta-
lists, there may be both good news and
bad news. The good news is that the
GATT has finally recognised that it
must deal with the reality of trade-led
environmental degradation. The bad
news is that the Uruguay Round may be
GATT’s last.’? a
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