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Improving the Agreement on Sanitary
and Phytosanitary Standards

Steve Charnovitz!

One of the most significant achievements of the Uruguay Round
was securing the Agreement on the Application of Sanitary and
Phytosanitary Measures (known as SPS). This Agreement imposes
controls on the use of national laws and regulations to protect hu-
mans, animals, or plants from pests, disease, and harmful food addi-
tives. During its first five years, SPS has had some favourable impacr,
In some -arenas, however, SPS is criticized for violating national
autonomy. The Doha (Qatar) Ministerial Conference in November
2001 will provide an opportunity for governments to take stock of
SPS implementation and to consider whether the Agreement needs
to be renegotiated. At a time when food safety concerns are para-
mount,? everyone interested in the linkages between trade, health,
and biotechnology has a stake in the ongoing debate aboutr SPS,
This chapter seeks to inform the consideration of SPS in Doha.

Although the SPS Agreement can serve to improve public healch,
the main motivation for this treaty was to prevent the use of unnec-
essary health measures that impede foreign exporters. SPS has proven
to be controversial because it puts the World Trade Organization
(WTO) in a position of telling a government regulator to remove
measures that the regulator claims are needed for health reasons. The
idea behind SPS is thar food safety and related disputes should be
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setcled by science-based rules. But although scientists may be able to
answer some scientific questions, they cannot bridge differences in
values that often undetlie health-related conflicts between countries. ?

As of spring 2001, three judgments pertaining to the SPS Agree-
ment have been handed down by WTO panels and the Appellate
Body. In all chree cases, the defendant government employing the
health measure lost. Two of the disputes involved “sanitary” mea-
sures focusing on food safety or fishery disease. One dispute involved
“phytosanirary” measures focusing on agricultural disease. The cases
were also split berween old-style disputes that might have occurred
50 years ago and a modern dispute involving biotechnology.

The first case was EC—~Measures Concerning Meat and Meat Products
(Hormones)." The United States and Canada complained against a
European Commission ban (begun in 1989) on the importation of
meat produced with growth hormones. The Commission had banned
the use of six growth hormones in Europe to promote food safety
and sought to keep ouc foreign meat produced with such hormones.
The rationale for the ban was that the hormones might be carcino-
genic. The WTO Appellate Body ruled against the European Union
in January 1998 and an arbitrator gave the Commission 15 months
to bring its law into conformity with SPS rules. Because the Com-
mission did not remove the ban, the United States and Canada im-
posed trade retaliation.?

The second case was Australia—Measures Affecting the Importation of
Salmon® In this dispute Canada complained against an Australian
ban (begun in 1975) on the importation of uncooked saimon. Aus-
tralia had enacted this ban to prevent the incroduction of exotic
pathogens not present in Australia. (This was a fishery health mea-
sure, not a food safety measure.) The Appellate Body ruled against
Australia in October 1998 and an arbitrator gave Australia eight
months to bring its regulation into conformity wich SPS rules.
In July 2000, Australia modified its regulation to permit salmon
imports.

The third case was Japan—Measures Affecting Agricultural Products.”
Here the United States complained about a Japanese phytosanitary
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thae proved inadequace, a new effort to draft a separate SPS Agree-
ment was begun in the late 1980s,

Although SPS builds on GATT in many ways, perhaps the most
important addition is the discipline on domestic measures. Under
GATT, a domestic health standard impeding an import was held
only to the principle of “national treacment.” So long as the import
was treated no less favourably than the domestic product, it did not
matter how flimsy the justification was for the domestic standard. As
will be explained below, SPS subjects domestic standards to super-
vision whenever they directly or indirectly affect trade. Because SPS
has more stringent disciplines than GATT, the health exception in
GATT Arcicle XX(b) is not available to a government as a defence
in an 8PS lawsuit.

It should be noted that the SPS Agreement pertains only to health
standards applied to imports. Thus, it would not be an SPS viclation
for a country to impose an unscientific ban on the use of hormones
in food production so long as it did not apply that standard to im-
ports. Yee this retained sovereignty right is unlikely to prevent trade
conflict. It would be rare indeed for a government to impose a health
standard on domestic products and yet allow in imports that do not
meet that standard.

Although a review of trade history shows a long-time concern
about unjustified non-tariff barriers, that is not the only historicat
development relevant to appreciating SPS. Another is the way
that trade concerns contributed to raising food safety and sanitary
standards. As Percy Bidwell explains, “The first [US] federal legisla
tion regarding meat inspection was directed, not toward protecting
American consumers . .. but toward improving the healthfulness of
American products destined for foreign markets.”!? This initiacive
in the early 1890s arose in response to import bans against Ameri-
can imports throughout Europe. Since inspectors were to be hired to
examine meat exports, they were also ordered to examine domestic
meat trade. Another interesting interplay between health and trade
occurred in the 1929 Convention for the Protection of Plants. On
healch, the Convention committed governments to prevent and con-
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trol planc disease. On trade, the Convention provided that disputes
about phytosanitary measures could be brought to the International
Institute of Agriculture, which would appoint a committee of ex-
perts to investigate and issue a report. !}

These historical episodes are suggestive of how SPS might become
a broader agreement aimed not only at promoting trade but also at
promoting food safety and public health. It is not that these con-
cerns are absent from SPS. After all, ics Preamble nores the desire
“to improve the human health, animal health and phytosanicary sit-
uation in all Members.” But the food safety goal has not been de-
veloped. Greater cooperation by governments to improve food safety
and sanitation, especially in developing countries, could prevent

trade conflicts and ultimately lead to greater economic growth and
trade.

2. SPS rules and case-law

The SPS rules apply only to sanitary and phytosanitary measures
as defined in the Agreement.!2 In broad terms, SPS pertains to laws
or regulations to protect against exposure to pests {i.e. insects), to
micro-organisms, and to additives, contaminants, and toxins in food
for humans and feedstuffs for animals. For example, proteccion
against insecticide in fruit is covered by SPS because that is 2 con-
taminant. But protection against bio-engineering in fruit might noc
be covered by SPS because genetic modification is not a risk listed in
the above categories. The applicability of SPS to GMOs is a complex
issue that will no doubt be decermined by a future WTO panel.!3

The SPS Agreement interrelates with other WTO agreements, 4
If a measure is governed by SPS, then it is excluded from coverage
under the WTO Agreement on Technical Barriers to Trade {TBT).
All measures governed by SPS will also be governed by GATT, but
the SPS rules are much scricter. It remains unclear how the WTO

will deal with a measure that has dual purposes — for example, to
protect both food safety and biodiversity. '3
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Before discussing SPS rules, it will be helpful to provide a brief
background on WTO dispute settlement. If a WTO member gov-
ecnment believes that another WTO member government is uriliz-
ing a health measure in violation of SPS rules, the provoked govern-
ment can lodge a complaint to the WTO. A panel will be appointed
to hear testimony from the plaintiff and defendant governments and
then render a decision. After the panel hands down its decision, it
may be appealed to the WTO Appellate Body (as were the first three
SPS cases). The Appellate Body then delivers a final decision within
60—90 days. If the defendant government loses the case, it is asked
by the WTO Dispute Settlement Body to bring its SPS measure
into conformity with whatever SPS tule it was found to violate. If
the government does not do so within a specified period of time, the
WTO may authorize the complaining country to impose trade re-
caliation on the scofflaw government. In all three SPS cases, the panels
availed themselves of the provision in SPS enabling them to consule
experts. Instead of setting up the advisory technical experts group
provided for in SPS Article 11.2, the panels brought in several ex-
perts in their individual capacities.

The SPS rules apply only between WTO member governments.
Thus, a populous country such as China, which has not been per-
mitted to join the WTO, has no rights or obligations under SPS.
For example, the US government now bars cerrain wood crates from
China cthat might harbour a destructive beetle. But China cannot ask
the WTO to evaluate che scientific evidence for this ban.

Before explaining SPS rules, this chaprer should discuss the burden
of proof and the standard of review. As in most WTO disputes, the
initial burden lies with the government lodging the complaint,
which must establish a clear (i.e. prima facie} case of inconsistency
with SPS rules. Once that occurs, the defendant government utilizing
the health measure has the burden to bring forward evidence and
arguments to refute the allegation that it is violating 2 WTO rule.

The standard of review dictates whether the panel should be def-
erential to the regulatory authorities of the country imposing the
health measure. In Hormones, the Appellate Body rejected the argu-
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The science requirement

The firse SPS discipline is the science requirement. SPS Arricle 2.2
states that governments “shall ensure that any sanitary or phyto-
sanitary measure is applied only to the extent necessary to protect
human, animal or plant life or health, is based on scientific princi-
ples, 20d is not maincained wichout sufficient scientific evidence."18
In Agricultural Products, the Appellate Body interpreted this provi-
sion to require “2 rational or objective relationship between the SPS
measure and the scientific evidence.”!9 The panel and the Appellate
Body concluded that Arricle 2.2 was being violated because Japan
could not show thar the quarantine and fumigation used for one
variety of fruit or nut would be inadequate for other varieties.
Although it is often averred that the SPS Agreement requires
governments to use “sound science,” it should be noted thar this
term does not appear anywhere in the SPS Agreement. This point is
significant because it is unclear to what extent panels may discount
scientific findings presented by a government. So far, no panel has
been faced with such a decision. Buc a dispute will surely arise where
& government presents a scientific scudy for an SPS measure thac is
then challenged by other scientists as being a poorly conducted
study. It seems likely that future WTO panels will seek to weigh
such competing positions in the manner that rhany national courts

do.
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Risk assessment requirement

SPS Article 5.1 requires governments to ensure that their sanitary
and phytosanitary measures are “based on an assessment, as appro-
priate to the circumseances, of the risks to human, animal or plant
life or health.” This requirement has proven to be of central impor-
tance in enforcing the SPS Agreement. It was litigated in all three
WTO disputes and thus there is a small body of case-law on it. In

all three disputes, the defendant government was found ro be in
violation of Article 5.1.

What is a risk assessment? The SPS Agreement explains that a risk
assessment can be either (1) the evaluation of the likelihood of entry,
establishment, or spread of a pest or disease, or (2) the evaluacion
of the potential for adverse effects on human or animal health aris-
ing from the presence of additives, contaminants, toxins, or disease-
causing organisms in food, beverages, or feedstuffs (SPS Annex A,
pata. 4). In interpreting chis provision, the Appellate Body seems to
be saying chat, although an adequate assessment must evaluate the
probability of risk, it does not have to make a monolithijc finding.20
Thus, a risk assessment that presented both a “mainstream” and a
“divergent” scientific view could be an adequate assessment.?! More-

over, there is no requirement that a risk assessment be expressed as a
quantitative conclusion.??

According to the Appellate Body, a risk assessment must find
evidence of an “ascertainable” risk.2? This seems to mean that a tan-
gible risk must be found. The Appellate Body has stated that ic will
not be suthcient for governments to impose regulations simply on
the basis of the “theoretical” risk thar underlies all scientific uncer-
tainty.?¥ For example, in Sa/mon, the Appellate Body found that the
analysis conducted by the Australian government was not a proper
risk assessment because it lent too much weight to “unknown and
uncertain elements.”?> On the other hand, there is no minimally
sufhcient magnicude of risk chae regulators must find.2¢ Adding this
up, the Appellate Body appears to be saying that a risk assessment
can still be acceptable even if it points to an extremely small risk.
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Although cthere is no requirement that che defendant government
actually do the risk assessment itself, there must be a risk assessmenc

in order to comply with SPS Article 5.1. A government can use a
risk dRCSsment condocted by anoches savess O Oy Ay OneE, 0
an adequate assessment must be in place. This requirement was first
implemented in the Hormones dispute. Thete was considerable evi-
dence on the record that the use of hormones as a growth promoter
was safe. Yet most of this evidence assumed that the hormones
would be used in accordance with ““good veterinary practice.”27 Thus,
if hormones were overused or misused in fattening animals, the

available evidence did not demonstrate the safety of eating such meat.

Even while admitting that hormone abuse could constitute a
health risk, the Appellace Body faulted the European Commission
for not conducting a risk assessment of this prospect, Therefore, the
Appellate Body found a violation of Article 5.1 28 Although many
commentators suggest that SPS prohibits imporc bans only of prod-
ucts chat have been proven safe, this episode shows thatr SPS dis-

ciplines can disallow healch regulations aimed ar genuinely unsafe
practices.

Once the existence of an adequate risk assessment is shown, the
panel must then consider whether the healch measure in dispute js
“based on” this assessment. The Appellate Body reads “based on” as
a subscanrive requirement. In the first SPS case (Hormones), the panel
sought to impose a procedural requiremenc that the defendant gov-
etnment actually rely upon the risk assessment. The panel undertook
an administrative law analysis of the EU’s decision-making process.
This approach also had the effect of excluding new scientific evi-
dence that arose during the course of WTO review. In an imporrant
ruling, the Appellate Body rejected this atcempt to incorporate
minimum procedural obligations into SPS.29

The Appellate Body has been a bit unclear on how this “based
on” test operates. Within the same decision, it said that the risk as-
sessment must “sufficiently warrant,” “sufficiently support,” “reason-
ably watrrant,” “reasonably support,” or “rationally support” using
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the health measure, and that there must be an “objective relation-
ship” or a “rational relationship” between the risk and the mea-
sure.>% This test was first implemented in the Hormones case, where
the panel and the Appellate Body found that the thin EU risk as-
sessment did not rationally support banning the importation of mear
produced with growth hormones. The Appellate Body admitted that
one expett consulted by the panel had testified chat one out of every
million women would get breast cancer from eating meat produced
with growth hormones.3! But the Appellate Body discounted this
testimony from Dr. George Lucier of the US National Institute of
Environmental Health Sciences, noting that Lucier's opinion was
not based on scudies that he had conducted and that his views were
“divergent” from the other views received by the panel. It is unclear
whether the Appellate Body dismissed Dr. Lucier’s opinion as spec-
ulative, or adjudged a one-in-a-million risk to be unimporeant.

Whenever a government violates SPS Article 5.1, there will pes-
force also be a violation of the science requiremenc in SPS Article
2.2. Although this conclusion is not at all obvious, the Sz/mon panel
made this contention, which was upheld by the Appellate Body.32
The issue is sure to arise in the future.

The SPS Agreement does not direct panels to apply benefit—cost
analysis.>® Thus, so long as a governmental measure is based on an
adequate risk assessment, restricting the use of a chemical whose
benefit exceeds its harm should not constitute a violation of SPS.
Still, there will be continuing pressure by litigant governments to
impose an economic test on defendant governmencs via Article 2.2.
Even in its first SPS decision, the Appellate Body noted that pro-
moting international trade and protecting human health were “some-
times competing” interests, 34

The requirement for national regulatory consistency

Article 5.5 states that, “{wlith che objective of achieving consistency”
in levels of protection against health risks, a government “‘shall
avoid arbitrary or unjustifiable distinctions in the levels it considers
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to be appropriate in different situations, if such distinctions result
in discrimination or a disguised restriction on international trade.”
This is the most controversial SPS rule and the one most intrusive
into national decision-making processes because it focuses on the
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“levels” of health protection.”> Although the SPS Agreement calls
on the WTO Committee on Sanitary and Phytosanitary Measures to
develop guidelines for the practical implementation of this provi-
sion, neither of the first two SPS panels was willing to await those
guidelines before enforcing Article 5.5.

The Appellate Body has pointed out that there are three elements
to an Article 5.5 violation. First, the defendant government must be
seeking different levels of health protection in “comparable” sic-
uations. In Sa/mon, the Appellate Body explained that situations are
“comparable” when there is a common risk of entry or spread of one
disease of concern.?® For example, health regulacions on salmon may
be compated with regulations on herring for bait becanse both salmon
and herring can impose the same health risk. The second element is
that che differences in the government's intended level of protection
must be “arbitrary or unjustifiable.” This can be found if the tisks
ate similar buc the level of protection is different. The third element
is that the healeh measure embodying these differences results in
discrimination or a disguised restriction on international trade. In
the cases so far, the first two elements have been easily shown, while
the third element has received the greatest attention by the panels
and the Appellate Body.

In Salmon, the Appellate Body offers five arguments for conclud-
ing that the Australian health measure constitured discrimination
or a disguised restriction on trade. It will be useful to examine the
Appellate Body's analytical approach because the five arguments do
not prove much. The first two arguments are mere bootstrapping:
the Appellate Body points to the lack of a risk assessment and o the
different levels of health protection being sought (both discussed
above). The third argument is that there was a “substantial” differ-
ence in the level of health protection being sought. The fourth ac-
gument is that an Australian government draft report in 1995,
which would have been tolerant of salmon imports, was revised in
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the final report of 1996. The fifth argument is that Australia lacks
serice internal controls on salmon equivalent to those it imposes
at the border against foreign diseases. According to the Appellate
Body, whereas no single one of these arguments might be conclu-
sive, together they add up (o a trade law violation.

This judicial approach is confounding in its analytical weakness
and in its potential for mischief. Accusing a government of trade
discrimination or a disguised restriction is a serious charge that
should not be hurled lightly. As the Australian representative ex-
plained to the Appellate Body, it cannot possibly be a violation of
the WTO for a government to change a recommendation between a
draft and a final report. Similarly, it cannot possibly be a violation of
the WTO for a government to lack internal controls on commerce
equivalent to border controls. Yet, according to the Appellate Body,
such innocent acts can aggregace into 2 WTO violation. It js unclear
why the Appellate Body did not realize that an island nation might
need stricter health controls at the perimeter than internally. Ac-
cording to the Australian government, there are at least 20 diseases
of salmon not currently found in Australia.

A government convicted of violating Article 5.5 has two choices
if it wants to comply. It can upwardly harmonize its chosen level of
health protection or it can downwardly harmonize. Thus, although
it would not be correct to say that Article 5.5 promotes downward
harmonization, there is that potential, and therefore the implemen-
tation of dispute reports should be closely monitored. The WTO
will certainly not gain in the public’s esteem if it is blamed for
lowering public health goals.

The requirement of least trade restrictiveness

Article 5.6 states that governments shall ensure that their sanitary
and phytosanitary measures “are not more trade-restrictive than re-
quired to achieve their appropriate level” of protection, To prove a
violation, there must be an alternative measure, reasonably available,
that is significantly less restrictive to trade. In two cases, the panels
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held that Arricle 5.6 was being violated, but both decisions were
reversed on appeal. Nevertheless, these Appellate Body rulings con-
tain some important incerpretations of Article 5.6, which will be
noted briefly. One is that governments are obligaced to determine
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and reveal their chosen level of protection to WTO panels so chat
SPS rules can be applied. Another is that, in analysing an alcernative
measure, panels will consider whether it macches the intended level
of protection, not the level of protection actually achieved by the
SPS measure thac is the target of the WTO lawsuit. Another is chat
the complaining country must show that the alternative measure
exists. In other words, 2 panel may not posit the alternative based on
the advice of experts.

The requirement to use international standards

Article 3.1 states that governments “shall base” their SPS measures
on international standards, where they exist, except as ocherwise
provided. As this provision links with others in a very confusing
skein of obligarions and exceptions, this chapter will seek only to
give a summary of this part of the SPS Agreement. Internacional
standards are the standards drafted by organizations such as the
Codex Alimentarius Commission for food safety, the International
Office of Epizootics for animal healch, and the International Plant
Protection Convention for plant healch. When such standards do not
exist, then Article 3.1 has no effect.

When international standards do exist, 2 government has three
choices. It can use a higher standard in order to pursue a higher level
of health protection. It can use a lower standard. Or it can conform
ies SPS measure to the international standard. By so conforming, a
government would gain a presumption in the WTO that its mea-
sure complies with SPS rules. This presumption would be rebuttable,
however, and so it is unclear how much of a “safe harbour” using
internacional standards will be. Some analysts have suggested that
governments would have a greater incentive to use international
standards if they were truly a “safe harbour” from being challenged
as SPS violations.
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If a government chooses to pursue a level of health protection
higher than the international standard, then it must meet al] the
SPS requirements, including the four disciplines discussed above,
The existence of the international standard does nor put a govern-
ment in a worse position for not having followed ir. Thus, a gov-
ernment does not have to justify the deviation from international
standards. This point was litigated in the Hormones case, where
the panel, surprisingly, had sought to shift che burden of proof to
4 government choosing not to use an international standard. The
Appellate Body quickly reversed this ruling 37

If a government chooses to pursue a level of health Pprotection
lower than the international standard, then it too must meec all other
SPS requitements. It would not have to justify the deviation from
international standards, even for its exports. The government need
only assert that the lower standard results from ics chosen level of

protection. There are unlikely to be WTO complaints about stan-
dards being too low.

The recognition of equivalence

Article 4.1 requires an importing country (or a government refusing
to import) to accept an SPS measure by an exporting country as
equivalent to its own, if the exporting government can objectively
demonstrate that its health measure achieves the level of Protection
chosen by the importing government. This provides a valuable
opportunity for exporting countries that often face impenecrable
regulatory systems in importing countries, 38

The transparency requirement

SPS Annex B requires governments imposing a regulation to notify
the WTO and to allow time for affected governments to make com-
ments and for the regulators to take such comments into account. In
addition, governments are required (except in urgent circumstances)
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to allow a reasonable interval between the publication of a regula-
tion and its enforcement date.

cover numerous other SPS rules. There is too much to explain in one
short chapter. But there is one other SPS provision — regarding pro-
visional measures — that needs to be discussed. Article 5.7 provides
that, “in cases where relevant scientific evidence is insufficient,” a
goverament may “provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information.” In such
circumsrances, the government is required to obtain additional in-
formation necessary for a more objective assessment of risk and to
review the SPS measure within a reasonable period of time. This
provision is a qualified exemption from Article 2.2.

The first country to invoke Article 5.7 was Japan in the Agricui-
tural Products case. The panel rejected this claim and was upheld by
the Appellate Body. The Appellate Body stated that Japan had not
obtained information on the key point of whether or not different
varieties experience dissimilar quarantine effects. It is interesting to
note that the panel suggested cthar it was up to the United Staces
(the plaintiff) to establish that Japan had not complied with Article
5.7.3%

A discussion of Article 5.7 provides a good window for introduc-
ing the Precautionary Principle, which is central to this provision
and perhaps also relevanc to SPS as a whole. The precautionary prin-
ciple is a key tenet of modern environmental policy. As articulated
in the Rio Declaration on Environment and Development {Principle
15), it stares thac, “where there are chreats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason
for postponing cost-effective measures to prevent environmental
degradation.” In the Hormones dispute, the EU defended its failure to
follow Article 5.1 by calling attention to the precautionary prin-
ciple, which it characterized as a rule of customary international law.
The panel responded that, even if it were part of customary interna-
tional law, the precautionary principle would not override Arricle
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5.1, particularly since the precautionary principle had been incor-
porated into Article 5.7.40 The Appellate Body agreed with this
conclusion and offered some additional observations about the pre-
cautionary principle. First, it found that ¢ was not clear that the
precautionary principle had crystallized into a general principle of
customary international law. Secondly, it found that, outside of
environmental law, the status of the precautionary principle awaits
more authoritative formulation. Thirdly, it stated thar the precau-
tionary principle had not been written into the SPS Agreement as a
ground for justifying a measure that otherwise violates SPS. Fourthly,
it found that the precautionary principle “finds reflection” in SPS
Article 5.7, but that chis provision does not exhaust the relevance of
the precautionary principle for SPS.41 Fifthly, the Appellate Body
counsels panels considering whether or not “sufficient scientific evi-
dence” exists to bear in mind that responsible, representative gov-
¢rnments commonly act from perspectives of prudence and precau-
tion where risks are irreversible. The Appellate Body counterbalances
this point, however, by stating that the precautionary principle does
not by itself relieve a panel from applying principles of treaty inter-

pretation. What all these dicta add up to must await clarification in
a future case.

3. Appraisal of SPS dispute settlement

SPS dispute settlemenc js providing good results for producers in
exporting countries. Three long-time complaints have been brought
to the WTO and been adjudicated in favour of the exporter. Of
course, the impact of SPS is seen not only in the cases thac g0 to
panels, but also in actions taken by importing countries to avoid
panels.“2 Even in disputes where the losing defendant fails o change

its import ban (e.g. hormones), there is still benefic in having the
WTO issue a ruling,

Consumers are also gaining from SPS. When unjuscified import
bans are removed, consumers secure greater access to meat, salmon,
fruit, etc. char they are now being denied. This will presumptively
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result in lower prices andfor more choices. It may be true, as some
consumer groups allege, that SPS rules can hurt consumers and cici-
zens by reducing their sense of self-government. Yet, although SPS
can be anti-democratic in this way, it can be pro-democratic in vin-
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dicating the volitions of uninformed consumers who can be politi-
cally overpowered by special interests seeking an unjuscified SPS
measure. SPS could also be pro-democratic in mandating risk as-
sessments that will give citizens greater oppottunity to participate in
reasoned decision-making.43

In mandating science-based analysis, the WTO will promote
global economic welfare. So it is unfortunace that this respect for
science does not permeate other areas of WTO law. Aside from the
SPS Agreement and the review of environmental measures under
GATT Article XX, the scientific basis for government regulations is
not being scrutinized elsewhere in the WTO system. For example, is
there a scientific justification for the WTO to condemn “dumping”
in a broad definition that includes the practice of selling a product
at less than its cost of production when that prevents price increases
in the country of importation? Is there a scientific basis for che
WTO to require governments to issue patents for at least 20 years?

Champions of SPS say that no health incerests have been sacrificed
because the overruled import bans were unjustified. Bue, until new
impores enter, no one can know for sure. Whart happens if Australia
complies with the WTO ruling, allows in Canadian salmon, and then
suffers a huge loss from foreign salmon disease? Who would bear
the cost of the WTO panel being wrong about the danger of alien
pathogens? Not the panel surely. Not the Canadian exporter. Not
the WTO. No, it would be Australia that would suffer that cose. In
pointing this out, this chapter is not suggesting chat three WTO
judges sitting in Geneva are less competent to weigh the risk of
salmon disease than Tasmanian salmon fishers. Rather, the point here
is that resolving the legal dispure is not equivalent to resolving the
health dispute.

The health dispute gets resolved by a real world experiment that
has financial liability for Australia but none for the WTO. One



were violating SPS Article 2.2, then insurers presumably would rec.
ognize the insignificant sanitary threat from imports and would agree
i industry. It would be ag interesting

The process used by SPS panels is reasonable except for one flaw —
its secretive, closed nature, It seems contradictory for governments
to make sanitary decisions with open, transparent procedures and
then have them reviewed ac the WTO behind closed doors. Although

sessions closed, but many panels so far have been unwilling to en-
Tertain amicus cuvize briefs submitted by non-governmental organi-
zations (NGOs). This may change as a result of the Appellate Body's
decision in the Turtle case that panels may consider unsolicited NGO
briefs.*! A willingness to consider amicus briefs is one of many proce-

dural changes needed before the public will accept the WTO as a
food safety tribunal.

thac are potentially curable. Byt a government that believes thae
re-doing the risk assessment would achieve compliance may find it

difficult to present this new evidence to the Appellate Body or the
WTO Dispute Setelement Body .43

So far, no SPS litigation has involved a developing country.46 [
part, this may be due to the provision in SPS Arcicle 14 giving the
least developed countries until the year 2000 to comply.47 A bir
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an SPS case against a rich country. Because SPS dispute settlement is
so complicated, countries wich large governmental legal staffs that are
tepeat litigants will have the advantage in SPS adjudication. (The
new Advisory Centre on WTO law could redress this imbalance.)

In noting this situacion, this chapter is not suggesting that devel-
oping countries begin filing SPS lawsuits. The econemic harm from
unjustified SPS measures is surely small compared with the eco-
nomic harm from unabashedly protectionist batriers such as tariffs,
quotas, and subsidies. Thus, looking at the position of developing
countries, they can gain more from demanding better compliance
with the WTO Agreement on Textiles and Clothing than from becter
compliance wich SPS.

4. Appraisal of WTO activities on food safety

The biggest barrier to greater trade in food is not unjustified gov-
ernment regulation. Racher, it is unsafe food. The governmene in the
exporting country should take greater responsibility for assuring the
salubrious condition of its national food exports. With its legal sov-
ereignty over the process of food production, the exporting govern-
ment is the lowest-cost avoider.

So far, the WTO has conceived its role narrowly as facilitating
world food trade (which is about 9 per cent of total world merchan-
dise trade). In this frame, food safery is the responsibility of the
importing country. But the WTO could broaden its role by better
coordination with other international organizations. For example, che
Codex Alimencarius Commission has promulgated a Code of Ethics
for International Trade in Food. Among its principles is that “[n]o
food should be in internartional trade” that has in it any substance

“which renders it poisonous, harmful or otherwise injurious to
healch. 48

The WTO needs to address the popular misperception that it may
undermine consumer healch. To do so, the WTO should reposition
itself to promote the safety of food in international trade. The legal
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bases for doing so already exist. SPS Article 3.1 directs governments
to base their SPS measures on international standards. SPS Article
3.5 directs the WTQ's SPS Committee to coordinate efforts on har-
monization with relevant international organizations. SPS Arricle
10.4 calls on governments to facilitate the active participation of
developing countries in relevane i
the relevant organizarions are the World Health Organization and
the Food and Agriculture Organization®®). $PS Article 9 memori-

tion. Many food and biosafery NGOs would apply if they thoughe
that the WTO would cooperate with them.

Higher food safety standards could strengthen the WTO through
win—win solutions. Although such standards are needed throughout
the world, it is in developing countties that the regulatory regimes
are weakest.>? By working with those countries to implement jncer-
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national food safety standards, the WTO could reduce potential bar-
riers to food exports by those countries.
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5. Further 1ssues for Doha

Although everything in this chapter is an issue for Seattle, this final
section discusses three controversial issues in cthe current worldwide
debate aboutr SPS. They are: SPS Article 5.5 on regulatory consis-
tency, product labelling, and the precautionary principle.

Regulatory consistency

Article 5.5 is more likely to hurt che trading system than to help
it. The idea behind scrutinizing regulacory consistency might have
been a good one. But both panels enforcing Article 5.5 used flimsy
grounds to find violations. Whereas the ficst decision (Hormones) was
overturned by the Appellate Body, the second (Sa/mon) was not. Yet,
even if the panels had acted on good evidence, one wonders whether
the game is worth the candle. In conducting an intrusive examina-
tion into national regulatory consistency, an SPS panel is bound to
provoke public concern abouc the loss in regulatory autonomy. And
to what end? Is inconsistency in sanitary policy so bad that the WTO
must come down hard on it? If the WTO is to become a policy
consistency policeman, surely there are many self-contradictory crade
policies that deserve greater attention than whether Australia toler-
ates more risk in herring than it does for salmon.

Product labelling

It is unclear how SPS regulates product labelling. In its definition of
SPS measures, the Agreement includes “packaging and labelling re-
quirements directly related to food safety.” The implication is chat
other labelling requirements are unregulated by SPS. For example,
labelling for animal safecy or for general consumer information would
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seem to be regulated, if at all, by other WTO agreements such as
TBT and GATT. Bur no panel has yer clarified this point.

For food safety labels, there is a difference of opinion as to what
the SPS requires. The US government's position seems to be that
“Irlequiring labeling when there is no healch or safety risk discrim.-
inates against products produced through biotechnology and sug-
gests a health risk when there is none."53 Other governments have a
more tolerant atcitude toward requirements for factual labels and
consider a GMO labelling requirement to be WTO legal.

In general, product labels are a market-friendly measure. Provid-
ing consumers with additional information empowers them to make
decisions according to their own self-incerest. Although a labelling
requirement is coercive when the manufacturer would prefer not to
disclose the information, there is far less coercion from labelling than
from banning a product. Recently, the Codex Alimentarius Com-
mission has been trying to reach agreement on a GMO labelling

standard.>¥ One roadblock is the uncertainty about what WTO rules
require,

It may be true that gratifying consumer inquisitiveness with un-
necessary information can be counterproductive because consumers
will make poor choices with thae information. But, even s0, it is
hard to see how the W'TO can take a stand against any food-labelling
requirement when it allows governments to require labels disclosing

the country of origin. Such national origin labels can lead to con-
sumer discrimination against imports.

The precautionary principle

As noted above, the Appellate Body held that the precautionary
principle finds reflection in SPS Article 5.7, which states that, where
scientific evidence is insufficient, governments may provisionally
adopt sanitary measures based on perunent informarion. This article
provides leeway to an interventionist-minded government worried
about risk. Ac this early stage of SPS adjudication, there is no reason
to conclude that the existing language in Arricle 5.7 js tnadequate,
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Thus, proposals either to tighten this arricie by requiring more
science or to loosen it by deleting the word “provisionally’ are pre-
mature,
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More problematic are proposals explicitly to incorporate the pre-
cautionary principle into Article 5.7. As articulated in the Rio Con-
vention, the precautionary principle contemplates a consideration of
cost-effectiveness in justifying precautionary measures. Indeed, the
European Commission acknowledges that “[mJeasures based on the
Precautionary Principle must include a cost/benefit assessment.””55
But one of the distinctive features of SPS is thac it does not mandace
the use of cost—benefit analysis.>¢ One wonders if the consumer
groups demanding SPS recognition of the precautionary principle
have reflected on the fact that, because bio-engineered foods provide
clear benefits, a proposal to bar their encry might fail a cost-
effectiveness test. The excessive attention to an SPS precautionary
principle is lamentable because it distracts attention from actions
needed to address real food safety threars that have already been
demonstrated through science.57

In view of the conflicting policy currents, chere is doubt about
whether or not the SPS Agreement will be “reopened” in Doha.
Although many governments are unhappy with particular aspects
of SPS, there may be insufficient consensus on any specific change.
Moreover, there are generalized fears that a rewrite of SPS mighe
make things “worse.” So the governments could well agree in Doha
to make no decisions about SPS and to consider only minor changes
to SPS in the forthcoming round.

6. Conclusion

In adjudicating SPS complaints, the WTO may gain a reputation as
a naysayer to food safety regulation. Every time it declares an SPS
measure to be WTO illegal, there will be consumers who lamenc a
perceived loss in health securicy. Already there are many NGOs
around the world that oppose the WTQ because they believe that it
privileges trade over a healthy environment.

T
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