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i 2 . I T H O L T  F A S F X R E ,  the United States has established new labor 
standards for less developed countries wanting to qualifi. fbr trade 
preferences. b'hile there were aiready a few labor protections in U.S. trade 
law and agreements, the recent legislation marks the first time that 
American policy has sought to protect a comprehensive range of worker 
rights. Over the next several years, the new standards couid lead to far- 
reaching changes in trade practices and development patterns. 

The first of the t\vo labor standards appeared in the 1983 Caribbean 
Basin Initiative (CBI), a program that eliminates tariff's on most products 
from the Caribbean region. Under the CBI, the President determines the 
eligibility of beneficiary countries based upon a set of 18 criteria, inc!uding 
the degree to which workers are affbrded "reasonable workplace con- 
ditions and enjoy the right to organize and bargain ~ o l l e c t i ~ ~ e l y . " ~  The 
second and tougher standard came in the 1984 extension of the 
Generalized System of Preferences (GSP), a program that eliminates 
tariffs on most products from 140 developing narions. In order to retain 
their GSP eligibility, countries are required to take steps to affbrd "intcr- 
nationally recognized worker rights." These rights include the formation 
of unions and "acceptable" conditions of work.' 

T o  some observers, the U . S .  interest in boosting foreign unions may 
seem paradoxical. Why at a time of seemingly waning strength and 
influence of Arrlerican unions would U . S .  trade policy be modified to give 
active support to labor in other countries? There are two reasons. First. 
there has been a groxving pub!ic concern about U.S. abetment of fbreign 
human rights violations. It is one thing to know that conditions in the less 
developed countries (LDCs) are bad, but quite another to learn that sorrie 

I Caribbean Basin Economlc Recovery Act (P.L 98-67). Sec. 212(c) (8) 
Trade and Tariff Act of 1984 (P .L .  98-573), Sec. 503. 
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LDG export processing zones may have worse working conditions than 
exist in the rest of the  count^-y.3 

Second, the new standards are supportive of the Reagan Administra- 
tion's goal of promoting private sector development and democratization. 
Unions are lvcl! known for their contribution in spreading participatory 
skills and in providing organization and leadership to nascent political 
parties. This is pariicularly so in the Caribbean and in parts of Latin 
America. 

sijihat is the significance of the new labor conditionality? The  new 
standards have given the United States much greater leverage to prod the 
LDCs into adopting more progressive attitudes toward labor. By enhanc- 
ing the role of unions as intermediary institutions, the labor standards may 
help spread the political and economic benefits of development across a 
broader range of population. The  standards have also reopened the con- 
tentious issue of what status unfair working conditions should have in the 
rules of international trade. Should U.S. industries be forced to compete 
against the "cheap labor" or 16\vage-cutting" trade of the LDCs? With the 
advent of another round of trade negotiations, we can expect renewed 
efforts to secure agreement on this knotty problem. . - 

The purpose of this article is to examine the basic issues involved in 
the concept of international fair labor standards (IFLS). -We will start with 
a brief review of the progress made toward HFLS in the past, and then 
explore some prcbleirls of definition. Next we will consider the effect of 
labor standards on economic development, and analyze IFES in the 
context of other trade policy objectives. VJe will then take a look at the 
major issues of implementation and,  finally, offer a few observations. 

Histor,, of labor standards 

Lest one think that IFES is an issue of only contemporary interest, i t  will 
be useful to take a brief tour of past actions aimed at promoting labor 
standards in trade. This historical review comes from the American 
perspective and emphasizes the U.  S .  legislative landmarks. 

The modern history of PFLS began at the international labor confer- 
ence in Bern of 1906, which adopted a treaty to prohibit the manufacture, 
import, or sale of matches containing white phosphorus.~((Phosphorus 
poisoning was one of the most loathsome occupational diseases, rotting the 
jawbones so badly that the stench kept even the doctors away.) By 1912, 
nine European nations had agreed to ratify the phosphorus match treaty.' 
Although the United States did not ratify the treaty directly, it did pass 

I'lir t ~ c i ~  source on rxpi~t-I p~-(!crbsing zonca 15 7'1uiii. l i i ~ o i i ~  nilif /hp 7inrz.inni~oriuli (BI ~ i s i r l \ .  111re1-- 
riatlonal Confederation of Free .I rade Unions, h iarch 1983.) .  See also D .  L .  U .  Jayawardena, 
"Free Trade  Zones," 1 7  J M.: T L .  (1983). p .  4 2 i .  
U . S  Bureau of Labor Statibtlcs Bulletin S o .  268, p 19. 

' .I he nine countries liere: Germany,  Great Britain, Denmark.  FI-ance, Luxembourg, the Sether-  
lands. Switzerland, Italy and Spain. U .S .  Bureau of Labor S t a t i i t~c i  Bulletin, No. 268, p .  132. 
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legislation that year to ban the import or export of such matches and to 
eliminate their production via a special tax.6 This was the first time that 
U.S .  trade law was used to protect the health of foreign workers. 

At the end of the first world war in 1319, the Peace Conference 
appointed a Commission to draw up proposals on labor for inclusion in the 
Treaty of Versailles.' One part of the Treaty, the Convenant of the League 
of Nations, stated that members "\vill endeavor to secure and maintain 
fair and humane conditions of labour for men, women, and children, both 
in their own countries and in all countries to which their commercial and 
industrial nations extend . . Another part of the Treaty laid the 
groundwork for establishing the tripartite International Labor Organiza- 
tion (ILO) to consist of government, worker, and employer representa- 
tives." 

In 1322, the Congress enacted a '6ilexible tariff," which directed the 
President to adjust import duties so as to equalize differences in the costs of 
production (including wages) between the United States and the principal 
competing country.l0 This provision was utilized throughout the 192U9s, 
with tariffs raised much more often than lowered." 

In the Hawley-Smoot Tariff of 1930, the United States extended an 
earlier ban on imports produced by convict labor, and broadened it to 
include goods made by forced Iabor or indentured labor under penal 
sanctions." Several other countries also banned imports made by prison 
labor including Britain, Canada, Australia and New Zealand. These 
prohibitions are still in place.13 

In 1347-48, the United Nations Conference on I 'rade and 
Employment was held in Havana to write a Charter for an Hnternational 
Trade Organization. The  main proposal on labor, which came from a 
group of Latin American countries, would have relieved each nation of 
obligations (under the new trade rules) toward any nation i:rhose labor 

' I  .Acr Prov~ciing For a Tax  on IVhire Phospliorus hIatche5 and ior P I - o h i b ~ r ~ n ~  rht.11- Imp(11t 01- 

Export, esp. Secs. 10 and 11. 1912 (26 U . S . C .  4805). T h e  tax \vas repealed in 1976. 
The Amer~can Labor Legzslation Reciew. Vo1 1X.  NO. 3 .  pp. 302-314. 348-349. " Treary Pcace her~veen rhe Allied and .45sc1ciated Powel-s and Gerinany (Treary of'Vel-saillcs). 

Junc 28. 1919 Pal-t I .  Art .  23 
" Treaty of Versailles, Pal-r XI11 "Labour." 

'O T a r ~ f f  Act of 1922 (the Fordney-McCumher Tariff). Sec. 315. T h e  maxirnum adjustment 
permitted was 50 percent of the statutory dury 
John PI< Dobson. T w o  C~nturies qf Tar&: Thr Background arid E~riergencc o j  :hr L T  S' In t~rnal~onal  
Trade Commiislon. (iyashington: U S I T C ,  1976). p .  100. 

In 1934, the Kcciprocal Tradc Agreements Act  liarp ply c~rcumscl-ibed tile f1c;ihlc riirlfl by 
~vithdrawing its applicability from products cc]\.ered by a tl-ade asreement (19 'c!.S.C. 1322). 
IVhile the equalization of costs provlsion rernains in law today (19 U . S . C .  1336), no investiga- 
tion under it has been conducred since 1962 

" T h e  earliest cc~nvict labor provlsion \vas in the McKinley Tariff of 1590. Sec 49. T h e  provision 
enacted in 1930 is found at 19 U . S . C .  1307 

' W n i t e d  Kingdom Foreign Prison-I\/Iade Goods Act 1897 (c 63). Canada Customs Tariff 
Schedule, Item # 99.206-1. Australia Customs (Prohib~ted Imports) Ke~u la t ions .  First 
Schedule. Items 15 and 16. Ke\v Zealand Customs Act of 1966. Section 48(1). 
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standards were lower.14 Although this proposal was not accepted, the 
Charter- did include a specific article on "Fair Labour Standards." It 
called upon member nations to take appropriate action to eliminate 
"unfair labour conditions, particularly in production for export . . . " I 5  

Unfortunately, the Trade Organization never came into being, 
largely because it failed to gain U.S. ratification. In the current General 
Agreement on 'Tariffs and Trade (GATT),  the only mention of labor 
standards is the provision in General Exceptions permitting nations to take 
measures against "products of prison labour". '" 

The Administration of President Dwight D .  Eisenhower brought 
increased attention to IFLS in the United States. This started with Presi- 
dent Eisenhower's first State of the Union Message, in which he named 
labor standards as one of the issues to be addressed in the extension of the 
Reciprocal Trade Agreements." Later in 4953, the U.S. State Depart- 
ment made an informal proposal for adding an unfair labor clause to the 
GATT, but international agreement could not be reached on hov; to define 
( 6  unfair."18 The U.S. proposal defined "unfair" to be the ""maintenance 
of labor conditions belolw those which the productivity of the industry and 
the economy at large would justify')l,"ly In 4954, the U . S .  Commission on 
Foreign Econo-mic Policy (Randall Commission) recommended that no 
tariff concessions be granted on "products made by workers receiving 
wages -i!vhich are substandard in the exporting country." The  tern1 "sub- 
standard" meant wages for a particular commodity that were well below 
accepted standards in the exporting country.20 

In the first International 'Tin Agreement of 1954, the parties agreed 
that "in order to avoid the depression of living standards and the 
introduction of unfair- competitive condirions in world trade, they will seek 
to ensure fair labor standards in the tin industry. Subsequently, labor 
clauses have been included in the International Sugar Agreement (1966), 
the International Cocoa Agreement (I  975), and the International Rubber 
Agreement (I  979). 

As a result of the United States-Japan tariff negotiations of 1955, 
Japan announced that wage standards and practices -ilvould be maintained 

" C1ai1 MTilcox, d Churter,for World Trade. (Ncn Yol-k: Arno PI-cs\. 1972.) pp .  47 and 139. 
" Clair W~lcox .  A Charter,for World Trade. (Neiz York: Arno Press. 1972). pp.  233-234. 
' h  GATT Basic Instruments and Selected Documenls. Vol. I V .  Art .  XX(e) .  

".lnnual Message to the Congl-css on thc Stntc of thc Union." Pu61zc Pafieri cfthe Preizdenti Diiz:li/ 
D. Ezsenhower. 1953. Fcbrual-y 2. 1953, p .  15. 

IR SlajjfPapers Preparedjor the Comm~sszon on Foreign Economzc Policy. February 1954, pp. 437-438. 
I "  "Compendium of Papers on United States Foreign Trade  Policy." U . S .  House of Representa- 

tives, Committee on MTays and Means. 1958, pp.  789-790. 
?" Report ojlhe Commisszon on For~lyn Economzc Polzcj. January 23. 1954. p .  62 
? '  Ulritli Kul lman,  " 'Fair Labor Standards'  In International Commodity Agreements," 14 

J. kc'. T L .  (1980). p.  532. 
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at "fair l e ~ e l s . " ' ~  Japan soon followed this up by enacting its first 
minimum wage law. 

Despite the strong push of the American trade ~ n i o n  federation (the 
AFL-CIO), the Trade Expansion Act of 1962 did not include a fair labor 
standards provision. During the Kennedy Round of trade negotiations, 
there were no significant discussions held on TFLS.2" In 1971, the U.S. 
Commission on International Trade and Investment Policy (ilVilliams 
Commission) recommended that the U n i ~ e d  States "actively support a 
multilateral effort to gain international acceptance of a code of fair labor 
standards . . . " j4  This recommendation was incorporated in the Trade 
Act of 1974, which directed the President to seek several revisions in the 
G A T T ,  including "the adoption of international fair labor standards."'" 
This statutory negotiating objective remains in effect. 

Although the United States raised IFLS informally at the Multilateral 
Trade Negotiations (MTN) in 1978, little backing was obtained from other 
countries. The  only active support came from the Nordic nations, which 
wanted to legalize selective import safeg~ards  against countries having 
substandard labor conditions. The  LDCs were generally hostile to IFLS, 
opposing their consideration in the absence of other structural reforms. 
The  LDCs also suggested that the issue be referred to UNCTAD* where 
they would be able to exercise greater control. 

En November 1978, the Commission of the European Commu.nities 
made a proposal to the EC Council of Ministers to link rhe LomC I1 
Convention to the observation of basic international labor standards." 
The  Lome' Convention provides EEC trade preferences to certain African, 
Caribbean, and Pacific countries. The Lome' beneficiary countries 
strongly opposed the E@ Commission's proposal, arguing that it was 
pa~eri~alistic,  protectionist, and hypocritical in not being applied to EEC- 
South African trade." 112 1979. the EEC decided to extend Lorn6 without 

l' "Administration and Operation of Customs and Tariff Laws and the Trade Agl-eernenrs 
Program." Heal-inqs Beibl-e a subcomrnirree of rhe House \\'ays and hleans Cornrnirree. Part 2, 
September 1956, p 919. 

Joseph h'lintzes. "Union Views of Fair Labor Standards In Foreign Trade." .blonthly Laboi 
Rer'lezc, 0ctobe1- 1960, p .  1027. 

" There was a brief mention of international labor consultations in "Special Message to the 
Congress on Fol-eiqn Trade Policy," P,ibllc Paperi q f t h e  P r e i ~ d e n l i .  ,John F Kennedy. 1962. Januar) 
25, 1962. p 74. 

jt U n ~ t e d  Stalei Inter~zational Eronomic Policy 7n an Interdependent VL'orld, Reporr to the PI-esicient 
submitted by the Cornrnisslon on Intel-national Trade and investment Policy, July 1971, p .  63. 

?j Trade Act of 1974 (P. L 93-618), Sec. 121(a)(4). 
?""Repol-t of the Sectlon fo; Extel-nal Relations on Developmenr Cooperation Polii) and the 

Econonlic and Social Consequences of Apply~ng Certain international Standards Go\.erning 
Working Conditions." EEC Economic and Social Conlnlittee, June 20, 1980, pp. 10-17. 

" Philip Alston, "Linking Trade and Human Rights," German Yearbook o f  International l a w  1980, 
pp. 126-138. 
Econornic and Soclal Consequences of Applying Certaln Internat~onal Standards Governing 
IYorking Conditions," EEC Econornic and Social Conlnlittee. June 20, 1980. Pages 16-17, 
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any labor standards, and did so again in 1984. 
Although the United States tried to get IFLS included in the post- 

MTN work program, 110 agreement could be reached within the GATT 
Consultative Group of 18." The  official G.S.  proposal, offered in July 
1979, was to consider two "minimum international labor standards." The 
standards suggested were: (1) to prohibit export sectors from having lower 
standards than other sectors and (2)  to set maximum exposure levels for 
toxic substances dangerous to life at any level of development. 

The most recent endorsement of IFLS came from the Brandt Com- 
mission in 1980. The  Brandt Commission recommended that ' "air labour 
standards should be internationally agreed in order to prevent unfair 
competition and to facilitate trade liberalization. "'" Since 1980, the 
United States has not proposed any further multilateral action on HFLS. 

In October 1982, the United States suspended Poland from receiving 
most-favored nation (MFN) treatment. One of the reasons given by 
President Ronald Reagan was that the Polish government had taken 
further steps " . . . to increase its repression of thr Polish people by out- 
lawing the independent trade union Solidarity . . . ' ."'This is the only time 
that the United States has explicitly linked MFN status to the upholding of 
labor sights. 

KOW we come to the recent U . S .  legislation which, for the first time, 
established the policy of actively promoting higher standards. In August 
1983, the United States approved the Caribbean Basin Initiative (CBI), to 
provide dcry-free treatment to certain products imported from eligible 
countries. Eligibility is based on the President's determination as to 
whether a country meets the seven mandatory and eleven discretionary 
criteria in the CBI law. One of the discretionary criteria involves labor 
rights. This provision, drafted by the Reagan Administration, calls for the 
President to take into account the degree to which workers are afforded 
"reasonable workplace conditions and enjoy the right to organize and 
bargain collectively. " 

While it is unclear whether this criterion has kept any countries out of 
the CBI program, the labor standard did lead to significant commitments 
by several countries, including Haiti, the Dominican Republic, 
Honduras, and El S a l ~ a d o r . ~ '  T o  cite one example, the government of 
Haiti announced the right of unions to form federations and affiliate with 
international trade union organizations. These new rights, together with 

'Woto\\ard D. Samuel, "International Occupational Health Standards; An American 
Perspect i~e,"  AmerzcanJournal o,fIndustrzal "i/ledic~ne, Vol 6, 1984. p .  69. 

?!' Report of the Independent Commission on International Development Issues, .LTorih-Suuth A 
P ~ o g r a ~ n m e ~ o ~ S u m i u a l .  (Cambridge: M I T  Press, 1980), pp. 25, 152, 182-183, 186, and 288. '" Public Papers o j  the Preszdents. Rona ld  Reagan 1982. Proclamation 4991. October 27, 1982, pp. 
1391-1392. 

"1 For a full d~scussion of the CBI labor agreements, see Steve Charnovitz, "Caribbean Basin 
Initiative: Setting Labor Standards," Month l y  Labor Reuzew,  November 1984, pp. 54-56. 
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several reforms in the labor code, could lead to the formation of a viable, 
independent labor movement in Haiti, a country well known for its lack of 
pluralist institutions. 

Hn October 1984, the Congress attached a labor standard to the 
eligibility criteria for GSP.?* Unlike the discretionary standard in CBH, the 
GSP standard is mandatory." The  language of the GSP standard is also 
stronger than in the CBI in requiring that preferences be withheld or with- 
drawn "if such country has not taken or is not taking steps to afford inter- 
nationally recognized worker rights to workers in the country (including 
any designated zone in that country)."" These rights are statutorily 
defined to include the right of association, the right to organize and bargain 
collectively, a prohibition against forced labor, a nninimum age for child 
labor, and "acceptable" conditions of work, with respect to minimum 
wages, hours, and safety and health.?' Although the GSP law does not 
specifically point to ILO Conventions, they are the only comprel~ensive 
"internationally recognized" rights of At this time, it is too 
early to tel? how effective the new GSP provision wi41 be. 

TellzngJairfrom unfair 

One way to clarify the meaning of fair labor standards is to list the types of 
violations against which such standards could be applied 3ased on various 
studies, the worst kinds of problems appear to be the following: 

- The torture or murder of !abor leaders is the ultimate deprivation 
of worker rights. In recent years, union leaders have been executed 
by the governments of Iraq, Grenada, and Suriname, and killed in 
circumstances suggesting government complicity in Guatemala, 
El Salvador and Chile.?' Of course, it should be noted that these 
countries still had unions to repress. There are several countries, 
such as Cuba and Ethiopia, where the government has extirpated 
what was once a vibrant trade union nnovement. 

- Numerous countries have edicts which ban trade unions or 

32 Don J. Pease and J .  bt'illiarn Goold, "The New GSP: Fair Trade With the Third World?" l4hrld 
P o l i v  Journal, Spring 1985. " The mandatory criterion can be waived by the President ifhe dttermines i t  to be in the "national 
econornic Interest." There is also an almost identical discretionary labor standard in the GSP 
law 

3' 19 U.S .C.  2462(b)(8) and 19 U.S .C  2464(b). 
"j Trade and Tariff Act of 1381 (P.L. 98-573), Sec. 503(a). 
j6 Other sources of internationally recognized worker rights are the Universal Declaration of 

Human Rights, Articles 23-24; International Covenant on Civil and Political Rights. Part 111, 
Articles 8(3) and 22; and Intrrnational Covenant on Economic, Social and Cultural Rights, Part 
111, Articles 6-12. 

37 Trade Un ion  R i fh t s :  S u r u q  o j  Violations 1983/84. (Brussels: International Confederation of Free 
Trade Unions, 1984). 
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interference with collective bargaining.38 Of the ten countries with 
the highest level of exports relative to gross domestic product, 
trade unions are prohibited in three (Saudi Arabia, Oman and the 
United Arab Emirates), are dominated by the government in one 
(the Congo), and are considerably interfered with in two 
(Singapore and Malaysia)." In addition, no communist country 
allows free trade unions, although many of them do have govern- 
ment-run worker organizations. 

- Several countries use forced or prison labor to produce goods for 
export. The  Soviet Union leads the world in forced labor, but there 
is evidence that other countries, such as China, may export such 
goods too .40 

- Among countries open for inspection, some of the worst working 
conditions are in the Asian countries which make heavy use of 
child labor in industry. For example, there are reports from 
Thailand of young girls, ages 10-14, being placed in factories 
where they must work for fifteen hours a day without ventilation. 
IVhile there is child labor throughout the world in subsistence agri- 
culture, the use 3f such labor in production for export puts the 
consuming nations in the position of bearing some responsibility. 

The  question of what constitutes "unfair" working conditions 
presents a thorny problem of definition. It ~vould be of little use to make 
low wages the identifying characteristic of unfairness, since wages reflect 
productivity, and productivity in the LDCs is, almost by definition, low. 
One could define uci'air conditions to be any which do not meet the 
standards of the YLO. But such a definition has the undesirable conse- 
quence of putting just about every nation in the doghouse on at least one of 
the K O ' s  161 "Conventions. Still another approach is to define as unfair 
those workplace conditions which, in some way, "exploit" workers. Aside 
from resting on tautology, such a definition raises the difficulty of trying to 
second-guess what may be a voluntary labor market transaction. As Joan 
Robinson so pungently put it: " . . . the misery of being exploited by 
capitalists is nothing compared to the misery of not being exploited at 
all. '''I 

:jH The information on labor conditions comes from "Country Reports on Human Rights Pract~ces 
for 1984," Senate Report 99-6, February 1985. 

""ata on exports relative to GDP are found in Wo~ldDecelopment Report 1985. (New York: Oxford 
University Press, 1985), Table 5 .  The other four countries are Belsium, the Netherlands, Hong 
Kong, and Kuwait. They have no restrictions or minor restrictions on unions. 

'O "Forced Labor In the Soviet U n ~ o n . "  Hearins before a subcommittee of the House Committee 
on Foreign Affairs and the Commission on Security and Cooperation in Europe, November 9 ,  
1983. 
"Inrernat~onal Practices and Agreements Concerning Compulsory Labor and U.S .  Imports of 
Goods Manufactured by Convict, Forced, or Indentured Labor." U.S .  Internat~onal Trade 
Comnlission, December 1984. pp. 28-36. 

i1 Joan Robinson, Econom~c Philosoply. (Chicago: Aldine Publishing Company. 1962.) p .  45. 
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Constructing any definition of IFLS must proceed from a foundation 
of moral, political, and economic values. Since the nations of the world do 
not share a common set of values, there cannot be one set of standards that 
would be acceptable to every party. Nevertheless, it may be possible for the 
democratic nations to agree to a definition of fairness based on the 
following two principles. First, the labor market should operate under 
voluntary choice, not coercion. Second, there should be a Woor for work- 
place conditions below which no nation can go. 

The easiest cases to proscribe are situations where workers are not 
permitted to make labor market choices freely. For example, there has 
been a longtime U .S .  ban on importing goods made by forced labor. While 
forced labor is the most blatant kind of coercion, there is also coercion 
when young children are sent off to work in fac:ories or when governments 
prohibit workers from forming trade unions. 

More diffkult are the cases when workers do make voluntary choices, 
but the decision making is irrational or shortsighted. For example, a 
worker may choose to work seven days a week to get more income. Yet a 
standard requiring a weekly day of rest can be justified as being in his 
health interest. A worker may choose to take a job handling methyl iso- 
cyanate (the lethal chemical in the Bhopal disaster) after being warned that 
it is risky. Yet a standard requiring adequate safety precautions can be 
justified because most workers are incapable of evaluating technological 
risk. Although a floor on labor standards could make some vvorkers worse 
off(for example, if a company decides not to open a new pesticide plant), it 
can be argued that such a floor would help all workers, in the long run,  if 
widely enforced. 

The  most difficult cases are doctrines that there are better criteria than 
the market for determining how much fruit should go to labor. For 
example, Pope John Paul HI has written that a "just" wage would be 
remuneration sufficient for "establishing and properly maintaining a 
family . . . 5 9 4 2  While there may be justification for such a wage adequacy 
standard, there are two dangers to it. One is that marginal workers will be 
disemployed. The  other is that it may undermine the acceptance of the 
more moderate labor standards. Thus,  at least for the time being, wage 
adequacy should probably be excluded from any set of standards.43 IMore- 
over, it should be noted that despite its 161 labor conventions, the 4kO has 
never agreed upon a standard of wage adequacy, except in the case of 
certain seamen. 

At its extreme, th'e concept of fairness can be taken to mean that all 

li Eric)-clical Laborem Exercens. September 15. 1981. Offprint. p .  69. 
" "A goud arlalysis of wage adequacy standards appeared in Robert B Schlvenger. "Fair Labor 

Standards for [Yorld Trade,"  .Monthb Labor Reaiew.  No\,ernber 1967 For a very thoughtii~l 
theoretical discussion, see Daniel J .  B .  Mitchell, Essays on Labor and Internatzonal Trade (Los 
Angeles: University of California, 1970), pp. 69-79. 
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international wage differences should be neutralized. Indeed, the rallying 
cry to "take wages out of international competitiony9 has enjoyed a long 
tradition in American politics.'" 

Despite its popular appeal, the idea of neutralizing wages suffers two 
serious flaws. First, there is no rationale for distinguishing low wages fi-i-orn 
other advantages such as low-cost natural resources, technological 
prowess, and geography. Second, the same arguments against lower-wage 
foreign competition apply equally well to lower-wage domestic 

. . 
cornpetition or to zero \\..age machines. 

The  fact that some LDC working conditions are deplorable does not 
necessarily imply that IFLS should be instituted. Before reaching that 
conclusion, one would have to know: (1) whether HFRS would help or 
hinder ED@ economic development, (2)  what effect IFES would have on 
the goal of liberalizing world trade, and (3) how IFES would be imple- 
mented. These matters will be discussed in the next three sections. 

L a b o r  s tandards  a n d  economic deueloFment 

-What impact will labor standards have on economic development? That  
depends on how development is defined. If development means growth 
with equity, then improved working conditions is a necessary byproduct, if 
not ingredient. If development means growth without regard for equity, 
then the impact of higher labor standards is not clear. O n  the one hand, 
they might be counterproductive in retarding investment. O n  the other 
hand, the EDC conditions may be so low that elevating them might 
actually boost growth. For example, reducing a 15-hour work day can 
protect hea-lth and increase productivity. Increasing the monetary returns 
to workers might broaden their power as consumers and generate stronger 
internal markets for goods.45 

Two types of economic objections are raised about IFLS-one against 
unions and the other against workplace standards. The  argument against 
unions is the familiar one often made in the industrial countries. T o  wit, 
unions are exclusionist organizations which help only their own members, 
not the truly poor. If they get too powerful, unions hinder growth both by 
raising wages at the expense of investment and by workplace rules that 
lower productivity. 46 

'While there has not been much research on the effect of unions on 
LDC development, there are several studies which point out ways that 

'!'! For initance, the 1892 Platibrrr~ of the  U .S .  Republican Party declared that " . . on all imports 
coming into coinpetition with p r o d ~ ~ c t s  of American labor. there should be levled duties equal to 
the dilference between wages abroad and at home." hh t iona l  P a r 9  Platjarms Vol I .  (Urbana :  
Un t~e r s i ty  of Illinois Press, 1978.) p .  93. 

-!' Efren Cordova. "Labour Legislation and Latin American Development: A Preliniinary 
Review." International Labour Reoieul, November 1972, pp.  472-474. 

4b G6te Hansson, Soczal Clauiei  and  International Trade. (London: Croom Helm,  1983). This  book 
discusses many of the economic issues involved in labor standards 
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unions might be benetkial." First, unions can negotiate with employers to 
increase the share of returns going to labor. Vdhile some readers may have 
doubts as to whether unions are appropriate to LDC labor markets, it can 
be argued that the typically large pools of surplus labor increase the 
relevance of unions. The imbalance of power between the multinational 
corporation and the campesino is stark. Second, unions have the ability to 
collect and analyze information that ordinary workers, particularly the 
illiterate, do not have. Third, the presence of a union raises worker morale 
and provides a grievance mechanism to avoid wildcat strikes. The very 
process of collective bargaining adds legitimacy to the labor market, and 
reduces the grounds for political attacks. Fourth, unions can provide 
workers with a sense of participation in the development process, 
especially if the government regularly consults labor leaders. While there 
have been a few countries where LDC unions probably became too 
powerful (e .g . ,  Argentina), by far the more common problem is that 
unions are too weak to get much accomplished.48 

Opposing international workplace standards is the argument that a 
sovereign nation is in the best position to make the appropriate trade-off 
between improved social conditions and more investment, From a moral 
perspective, this is a good argument only for the democracies, whose 
citizens have a voice in making the trade-off. But the main problem with 
the argument is that the distribution of income shares between workers and 
employers does not translate neatly into a consumption versus investment 
trade-off. Not all returns to employers go into local investment. 

Another basis for objecting to IFLS is the contention that the market 
makes the best determination of what labor conditions should be. Viewed 
in this way, it is impossible for any government to "pull up" labor 
standards without leading to ineftjciency and reduced growth. Of course, 
this thesis can be rebutted by showing that it is based on the inaccurate 
assumptions of perfect competition. But the more interesting line of 
inquiry is whether an economy with high growth but no labor standards 
would end up with better labor conditions, in the long run,  than a 
comparable economy which tried to push them up along the way. O n  that,  
the evidence is not yet in. 

Finally, it is argued that if unions and workplace standards have the 
effect of curtailing future employment, then HFLS will have worsened 
economic development and caused workers to suffer. VVhile threats to 

+' LValter- Galenson, e d . .  Lu;'iir and Erono~iiic De~.plop~nent  (Neu Yor k: John Il'lle) & Sons. Inc . .  
1959): I . L . O . ,  Enlployrnent Growlh und Busic .Veeds: A One Wor ld  Proble~ii (Neb  Yc~rli. Praeger 
Publishers, 1977). pp .  33, 65, 68, 193, and 204: ICFTU, T o w u r d s k  ~Vew Economic andSociul  Order 
(Brussels: I C E T U ,  1978). pp .  30-35. E\eretr Kasualou arid Ukandi G .  Darnach~ .  eds . .  7"h R o l i ~  
q j  ??ode P'nions in  D i ~ ~ ~ ( ~ l i ~ p i n y  Socz(~tii~, [Genc\,a: International In s t~ tu t c  uf Lahour- Srudirs,  1978.). 

+': Guy Caire, hpedurn uj Aisociatiun and  Econornic Decidoprn1~nt [Genr\.a.  ILO. 1977.) p p  60-62, 
131-134. ,411 rl~ese points are d~scussed in C a r e .  
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disinvest are commonly heard, there is no way to determine in advance 
how much ofa  shift in returns from capital to labor would be tolerated by a 
multinational investor. What is known, however, is that capital gets 
invested in LDGs because of low production costs. Capital is not likely to 
migrate for just a small shift in returns. Moreover, whatever "exploita- 
tion" means, it seems clear that management stands a better chance of 
getting away with it when there is no countervailing union power, than 
whcn unions are permitted to bargain for  worker^.^" 

The case for EFLS in promoting political development is that unions 
can become a significant pressure group for democracy and against totali- 
tarianism. This conclusion was reached by the National Bipartisan Com- 
mission on Central America (Missinger Commission) which stated: "'The 
importance of unions, which represent millions of rural and urban 
workers, has been .firmly established in the region. They have been not 
only an economic force but a political one as well, opposing arbitrary rule 
and promoting democratic values. "j0 Unions can also play a political role 
in providing a vehicle for disenfranchised groups to work for improve- 
ments in human rights. In South Africa, the number of black trade 
unionists has increased from about 15,000 in 1968 to nearly 300,000 in 
1984. In Poland, about ten million workers joined the short-lived 
Solidarity unions a few years ago.51 

A final way in which IFLS ran assist development is by establishing a 
common floor for labor conditions so that countries will not have to 
compete for investment on the basis of which can offer the lowest 
standards. In present circumstances, a multinational corporation can 
intimidate its host government by threatening to !eave unless unions are 
suppressed.52 While the HLO Constitution of 1919 recognized that "the 
failure of any nation to adopt humane conditions of labour is an obstacle in 
the way of other nations which desire to improve the conditions in their 
own countries," this obstac!e has continued to exist because the l L 0  
Conventions are not e n f ~ r c e a b ! e . ~ ~  By linking labor standards and trade, 
the United States has taken a step toward removing this obstacle. 

Role in  trade policy 

What is the relationship of HFLS to the core problems of international trade 

"' International Labor Office, Employment Growth and Baszc heedj.  A One World Problem (Nen  York. 
Praeger Publishers, 1977.) pp .  194-195. 

50 The Report of the President's National Bzparttsan Commzssion on Central America. (Kern York: Macmillan 
Publishing Company,  1984.) p. 61 

" Her-man Rebhan .  "Trade Unions and hlultlnational Corporations," Vital Speeches of the Daj,  
October 15, 1984. 

" For an  early discussion of this problrm. see Leuis L. Lorwin, Labor and Internat~onalz~m. (Kew 
Vork: The  Macmillan Company,  1929), p .  460. 
For an  opposing argument ,  see Frank D. 61-aham,  Protective Tar$s. (Kern Vork: Harper  & 
Br-others, 193.1-), pp.  121-123. 

j3 Constitution of the International Labor Organization. (Geneva: ILO, 1980), p .  5 .  
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policy? There are two issues here-first, the compatibility of IFLS with the 
rules of fair trade, and second: the role of HFLS in pronloting freer trade. 

As presently applied, the G A T T  rules of fair trade are inconsistent in 
their treatment of capital uersus \vage distortions. Consider tlvo government 
policies to aid an  industry producing for export. O n e  policy relieves the 
industry from having to pay direct taxes on export profits. This violates the 
GATT Article on Subsidies (Article XVI). The  other policy relieves the 
industry from having to recognize and negotiate lvith labor unions, despite 
such recognition in other sectors of the economy. Yet this does not violate 
the C A T T . j 4  

More comnlonl than direct interference is the case where an  LDC 
government fails to take certain actions, such as the prohibition oidanger-  
ous factory conditions. This issue can be generalized to whether govern- 
ments should be permitted to create trade advantage from placing small 
value on the lives of the workers. Certainly: an  argument can be made that 
LBCs  should be able to make use of whatever resources they have. And 
humans are sometimes the only resources that poor countries eqjoy in 
abundance. Yet, in the past, this argument was rejected by \Western 
nations, when they agreed in the Treaty of Versailles that '"labour should 
not be regarded merely as a commodity or article of commerce."'" 

It may be useful to examine a couple of cases to see xvhen international' 
regulation lvould be appropriate. Consider the minimum wage. A world- 
\vide minimum wage would be unfair not only to the workers ic the LDCs,  
but also to the consumers in the industrial countries. There is nothing 
inherently wrong with American unions having to take foreign \\,age levels 
into account in negotiating their olvn \vag.es.j" The  critical distinction is 
~ rhe the r  the foreign advantage comes from simply low wages, or low-\\rage 
government policies. I n  other lvords, the absence of a $3 per day minimum 
wage is entirely different from the presence of a governrne~t  policy to 
suppress collective bargaining or strikes. 

For a contrasting case, consider the regulation of a lvorkplace hazard, 
like benzidine, whose carcinogenicity is not in doubt." An international 
standard on exposure would benefit workers in a!l countries. If thcre were 
an  American standard on benzidine, but no international standard, it 
would be wrong to put American unions in the position of having to 

jt D u r i q  a 1951 G A T T  dcbarr.  thr U . S  rook rhc poiir~oli rllar G A T T  AI-t. X X I I I  (Nullificatio~l or 
Impalrment) could be invoked in cases of unfair labor standard?. But the U . S .  has ne \ e r  in\,oked 
the G A T T  for this purpose. See the Stajjff'apers PreparcdJor /he Comm2sjzon on Forezgn Economzc Polz~) .  

-. 
Fcbrual-) 1954, pp 437-438 

" Trear) of Versailles. Part XIII. Sec. 11. 
" For an opposing argurnent,  s ee , Jack~e  Presser. "Hon  to Stop Exportlng U . S .  ,Jobs," Fortune, 

- - September 30, 1985. 
' , Sheldon LV. Samuels.  "The Intrl-national C;onrext of Carcinogen R e ~ u l a t l o n :  Benzidlne " 

Banbury Reporr 9 :  Quant~i icar ion of Occupat~onal  Cancel .  Cold Spl-ing Hal-boul- Labol-ator). 
1981 
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bargain with companies who can claim that they are being beaten by 
foreign competitors under no standards. Put this in another way. INhile it 
may be economically impossible to raise wages everywhere by fiat, it would 
be possible to impose a benzidine standard everywhere, in the same way 
that phosphorus match production was abolished. 

In summary? IFLS are fully consistent ~viih the principles of fair 
trade. When countries are permitted to set up export processing zones with 
special restrictions on unions, the reduced cost of the labor input is every 
bit as real a subsidy as a government grant for a material input. There 
ought to be recognized limits on how far nations can go in quashing their 
workers to gain a trade a d v a n t a ~ e .  

!4~ouldfair labor standards promote freer trade? The  most serious 
charge against IFLS is that they are nothing more than disguised 
protectionism. Certainly, there is a potential for IFLS to be misused. Yet if 
implemented properly, HFLS could play a constructive role in liberalizing 
world trade.58 The existexce of labor standards would undercut one of the 
most common arguments for protection, which is that workers in industrial 
countries should not have to compete with "sweated labor" from LDCs.  
Once a set of standards was agreed to, it would be easier to draw the 
distinction between low wages pel- se, and working conditions that are 
involuntary, discriminatory, or unjustifiably hazardous. In the absence of 
an  enforceable minimum for labor standards, it is too easy for protec- 
tionists to persuade the public that a low wage is itself an abuse. IFLS 
might also reduce protectionism by making evident that the common 
workers in EDCs,  not just the elite, are benefiting from trade. 

Another objection to IFLS is that they are inconsistent with the goal of 
reducing non-tariff barriers. How can the United States criticize the 
commercial regulations of other countries at the same time that it sets up 
an entirely new basis for determining the acceptability of imports? One 
answer is that labor is not the only ' h e w "  non-tariff barrier. Witness the 
recent efforts to protect intellectual property rights. If trade policy can be 
expanded to proiect the rights of trademark and copyright holders, then 
why can it not be expanded to protect fundamental labor rights? The labor 
"rights" at stake are those of both domestic workers, whose standards are 
threatened by L3'C practices, and foreign workers, who are being 
deprived of very basic human rights. 

5"ohn h l a l n \ v a r ~ n ~ .  "International Fair Labour Standards: Some  issue^." Canadian Depart- 
ment of Labour, April 1979. pp.  21-22; Gus Edgren, "Fair Labour Standards and Trade 
Liberalization." In ternut~onal  Labour R R L ~ I R W .  Vol. 118. No. 5 ,  1979, "Report ot the Sect~on for 
External Relations on Development Cooperat~on Policy and the Economic and Social 
Consequrntes of'Applying Certain International Standards Go\,ern~nX Working Condltlons." 
EEC Economic and Soc~al  Committee. June 20, 1980, p .  24: Philip Alston, "International 
Trade as an Instrument of Pos~ti\,e Human  R i ~ h t s  Policy ," H u m a n  Rzghts Q ~ u r t ~ r l l ;  Vol. 4 ,  No 2. 
1982. p. 183. 
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Implementing labor standards 

The U . S .  actions in CBI and GSP have raised anen, tile dilemma of 
whether fair labor standards should be pursued bilaterally or multi- 
laterally. In view of the rejection af IFLS during the M T N ,  the United 
States has gained t\vo advantages from its new bilateral approach. One is 
that it is getting results. Even without multilateral cooperation, the United 
States is a large enough trading partner of many nations for them to take 
any reasonable conditionality seriously. The  CBK agreelments on labor 
shokved that. Contrary to widespread expectations, foreign governments 
did not reject discussions about their internal labor policies. The  other 
advantage is that preemptive action by the United States might be the best 
tactic for getting foreign governments to focus on IFLS during the next 
round of trade talks. 

If positive GATT action on HFLS becomes politically feasible, there 
would be several benefits in achieving multilateral standards. First, the 
multilateral approach provides greater LDC participation in the develop- 
ment of standards and,  thereby, obtains a better climate for compliance. 
Another benefit of multilateral implementation is that it increas'es bargain- 
ing leverage. As with any economic sanction, cooperation can help prevent 
trade diversion or trans-shipments. Multilateral agreement would also 
prevent single nations from targeting their labor standards against others. 
For example, what ifJapan were to restrict imports from countries that do 
not provide lifetime employment. O r  Egypt were to restrict imports from 
an industrial nation on the grounds that its highly productive labor force 
was inadequately compensated. 

In designing fair labor standards, the goal should be to set the 
standards high enough to make a significant impravement in working 
conditions, but not so high as to cause a large drop in LDC export oppor- 
tunities. Ideally, all nations would agree to work toward meeting the new 
standards. But even if some nations do not agree, the United States and 
other cooperating nations should go ahead and channel their trade benefits 
to those nations willing to promote development through better labor 
conditions. 

Although it is beyond the scope of this article to propose a specific set 
of IFLS, there are some general issues which csn be discussed briefly. 
First, labor standards can be clasljified either as absolute, which \vould be 
the same for every country, or relative, which would differ with the condi- 
tions prevailing in each country. Some standards, like forced labor, ~vould 
be absolute. Others, like age of child labor, would be relative. Another 
critical distinction is between the fixed standard, which governments either 
meet or do not, and an incremental standard, which measures the progress 
a government makes each review period. The  development of an occu- 
pational health system is a good example of an appropriate incremental 
standsrd. 



7 6 J K I U R N A E  07 W O R L D  T R A D E  L A W  

A second issue is whether to aim the IFkS at products or at countries. 
An example of a product standard is the U.S.  import ban on forced labor. 
The  ban applies o n l ~ ,  to the offending products, not to overall trade with 
the councry of origin. By contrast, a country violating the forced labor 
provision in GSP could lose all of its preferences, even if the country never 
exported a single product made by forced labor. 3). applying the standard 
to all production in a counrry, rather than to just production for export, 
one avoids the problem of dealing with forced labor in upstream suppliers. 

Third, it is important that the HFkS-setting nations limit themselves 
to standards which they can meet. Nothing would be more destructive to 
the integrity of IFLS than for some of the rulemakers to violate their own 
standards. 4nconsistency in this respect would also raise a GATT National 
Treatment (Article III[:4) issue, insofar as countries apply different regula- 
tions to imported products than to domestic ones. Take an example that 
might provoke some criticism. In the United States there are abaut forty- 
six thousand convicts working in prison industries, a portiori of which 
produce goods that may be sold on the open market or exported.59 
Although the U.S.  practices are in accord with the applicable IkO 
Conventioi~s, there could be a perception of a double standard when the 
United States sells and exports what it  will not import. 

Fourtll, following the language of G A T T  Article XX, the IFLS 
should be applied in a consistent manner between countries where the 
same conditions prevail. For example, country A should not be penalized 
for forbidding strikes if neighboring country B with a similar no-strike 
policy is not being penalized. 

Fifth, any set of standards should be clear and verifiable. Ideally, a 
multilateral orgailization would review compliance, rather than leave such 
decisions to tlhe politics of each importing country. Such monitoring must 
go beyond a look at what laws are on the books to the question of how the 
la~vs are being enforced. The organization with the most competence to 
make such reviews is the IEO.  

After a set of standards is developed and announced, the originating 
nations should proceed to consult with countries that do not meet the 
standards. Such consultations will have to be carried out gingerly to avoid 
charges of "imperialism." Since the ultimate goal is to raise foreign 
standards, not to restrict trade, the standard-setters can rightly 
compromise on the pace at which new labor policies are to be imple- 
mented. Yet at some point, the IFkS negotiators must draw a line. 
Without a credible threat to impose trade penalties, "target" governments 
will see no need to change their internal policies. 

If the negotiations fail, there are a \vide range of penalties which could 

''I "Inrcrnariol~al Pracrice, and -4grcrrnrnrs C i ~ n c r r n l n ~  Compul5or)- Lahor and U.S .  Import5 of 
Good, hlnliuiactured hy Con\  i i t .  F i~rced,  or Inclentarrd L a b i ~ r , "  U.S .  Inrernatiol~al T r a d r  
Cornmis~ion.  Decembir  1981. pp '15. 22-23 ,  
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be imposed. The  lightest penalty \vould be to \vithdraw the benefits of 
special trade preferences, such as those granted under GSX or Lome. 
Some intermediate penalties would be to levy counter\,ailing duties (as is 
done in subsidy cases) or to \vithdra\v mfn treatment from \,iolators. The  
heaviest penalty would be to ban trade with the country in that product or 
in all products. The agent of enforcement would have to be the importing 
goL7ernment, but the G A T T  might be given the role of approving the 
assessment of penalties. 

Whene\rer penalties are applied, the extraterritorial authority 
imposing standards should offer technical assistance to the non-complying 
country in order to help it meet the standards in the future. Under a multi- 
lateral system, the HLO could be responsible for delivering the needeci 
technical assistance. 

Future of labor standards 
What are the prospects for IFLS in the prospective ne\v round of trade 
negotiations? Consider what has changed since the MTIV. First, the 
United States has demonstrated the feasibility of linking trade to labor 
rights on a bilateral basis. It may now be in the interest of the 2DCs to seek 
uniform standards before other nations impose labor standards of their 
o\vn. Second, one of the objections to IFES during the M T N  was that 
the issue should be handled by the 4E8, Since at that t i n e ,  the United 
States was not a member of the ILO (it withdrew in 1977 and returned in 
1980), the United States \vas not in a position to test the seriousness of such 
suggestions. NOW it \vould be. (Of course, the fact that the United States 
has not ratified any of the major ILO Conventions would preclude it  under 
the I I O  rules from bringing any such cases against other go~~ernments . )  
Third, there is now well-established support for IFLS from international 
trade union organizations. This includes not only the International 
Confederation of Free Trade Unions, but also regional groups such as the 
Organization o i  African Trade Union Unity and the Caribbean Congress 
of Labor. 

If the LDCs agree to negotiate an IFLS code, they are apt to suggest 
chat part of the enforcement responsibility be shifted to the industrial 
countries, which could regulate the behavior of "their" multinationals. 
The  LDCs are also likely to propose that other Brandt Gonnmission 
recommendations be included in the new trade reform, such as the 
reduction of major barriers to LDC exports (e .g. ,  apparel). Politically, it 
will not be enough for the industrial countries simply to deny that HFES 
ha\re a protectionist purpose. They must show that IFLS are not protec- 
tionist by opening their markets to LDC products that do comply with the 
new standards. And it is only by opening markets that the industrial 
countries will get the leverage needed to ha\re IFLS accepted. 

At this time, such a quidpro quo would probably not be a:,ceptable to 
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American trade unions. The AFE-CIO strongly supports IFES, but would 
not be wil!ing to give up the current trade barriers for them.60 While YFLS 
would reduce the competitive advantage of EDC imports over domestic 
production, the new labor standards are uniikely to inhibit imports 
severely so long as wage adequacy is not included. Clearly, the American 
unions recognize this. 

As the Brandt Commission noted, the issue of labor standards in the 
South is linked to the issue of labor adjustment in the N ~ r t h . ~ '  Take the 
United States as an example. As the LDCs grow more competitive over a 
wider range of goods, U.S. protectionism is likely to increase unless foreign 
competition is perceived as fair and unless the potentially injured workers 
have confidence in their opportunities for retraining and reemployment. 
Despite the overall econornic benefits from greater trade, there will be 
politically powerful objections to it whenever workers are exploited on the 
exporting end or disemployed on the importing end.  

"" A recent AFL-CIO statement is Resolution on "International Trade and  Investment," October 
1985. 

61 Report of the Brandt Commission, supra, n .  29, pp .  172-186. 




