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B. Carbon Charges at the Border

Applying the environmental law and principles to the carbon charges
in the House bill also leads to an ambiguous result, and this analysis should
start with environmental justifications for a carbon charge. The strongest
justification comes from the non-binding OECD Principles Concerning
Transfrontier Pollution which state that “polluters causing transfrontier
pollution should be subject to legal or statutory provisions no less severe
than those which would apply for any equivalent pollution occurring within
their country, under comparable conditions and in comparable zones.” As
I read it, this principle would direct the United States to apply measures
against polluters in, for example, India no less severe than against polluters
within the United States. That is the broad purpose of the House bill, but
some of the detailed provisions may be inconsistent with the “non-
discrimination” aspect of this OECD Principle. For example, the carbon
charges in the House bill are too blunt to take into account the carbon
footprints of a particular Indian product or producer.

The arguments against the proposed U.S. carbon charge are also
strong. Under the legal obligation of UNFCCC Article 4(f), U.S. policy
should take into account the “common but differentiated responsibilities” of
the other UNFCCC parties.” For that reason, a U.S. law that holds India to
the same standard as the United States might be misapplying the vague
concept of differentiated responsibilities. Clearly, there is tension between
the OECD Principle of 1974 and the UNFCCC Principle of 1992, the latter
appears to endorse lower obligations for developing countries. A second
argument against unilateral carbon charges is the UNFCCC Article 3 which
states that “[m]easures taken to combat climate change, including unilateral
ones, should not constitute arbitrary or unjustifiable discrimination. . . o
This soft-law environmental principle parallels the hard-law WTO principle
in the chapeau of GATT Article XX which would deny an environmental
exception for a measure that is applied in an arbitrary or discriminatory
way.” A third argument against the House bill is that it is directly
antithetical to the Kyoto Protocol injunction to strive to minimize adverse
effects on international trade of other parties.”® Similarly, Paragraph 9 of
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the OECD Guiding Principles states that measures should be framed as far
as possible to avoid the creation of non- tarlffs barners to trade.’” Yet
clearly, the imposition of a new carbon charge creates a non-tanﬂ' barrier to
trade. A fourth argument comes from Paragraph 13 of the OECD Guiding
Principles which states that differences between national environmental
policies should not lead to compensating import levies desngned to. offset
the differences in prices.”® Because the sole purpose of the trade provrslons
in the House bill is to use import levies to offset differences in prices, there
is no way to reconcile the House bill with Paragraph 13. A fifth. argument
comes from the Rio Declaration agreed to by the United States in 1992 as a
non-binding principle. Principle 12 states, in part, that “[u]nilateral action
to deal with environmental challenges outside the jurisdiction of the
importing country should be avoided.” Given that the House bill was
passed without benefit of any multilateral negotiation, the House bill is.a
unilateral action. To the extent that the House bill attempts to deal with
foreign or global environmental challenges, the House bill would seem to
be a violation of Principle 12. On the other hand, climate change, including
emissions emanating from China, is also an environmental challenge within
the jurisdiction of the United States.

So far I have analyzed the proposed United States carbon charges
under the lens of international environmental law and principles, but that is
only half of a proper analysis. It is also necessary to apply environmental
law and principles to the target countries. As Scripture says: “[jJudge not,
that ye not judged. For with that judgment ye judge, ye shall be judged, and
with that measure ye mete, it shall be measured to you again.”®® For the
purpose of this analysis, I will use China as an example. Today, China’s
position on climate change is not making any internationally-binding
commitments at Copenhagen and not making any commitments to reduce
the absolute level of its GHG emissions. Rather, China will commit only to
making legally non-enforceable pledges to reduce its carbon intensity by
forty to forty-five percent between the years 2005 and 2020.%'
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