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ments OF protocols; ’

,gr;;'ring the establishment of a multilateral framework of rules and disciplin i
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Recogizing the important cc?ntrnbuuon that international standards, guidelines and
;nmendations can make in this regard; ree
Desiing to further the use of l}armonized sanitary and pPhytosanitary measures between
Members, on the basis of lntematlopal standards, guidelines and recommendations developed
iy th relevant international organizations, including the Codex Alimentarius Commission,
telnternational Office of Epizootics, and the relevant international and regional organiza-
tons operating within the framework of the Internati

onal Plant Protection Convention,
vihout requiring Members to change their appropriate level of protection of human,
aima or plant life or health;

Recognizing that developing country Members may encounter special difficulties in
tmplying with the sanitary or phytosanitary measures of importing Members, and as a

wnsequence in access to markets, and also in the formulation and application of sanitary
" phytosanitary measures in their own territories,

of bilatera|

and desiring to assist them in their
adeavours in this regard;
Desin'ng therefore to elaborate rules for the application of the provisions of GATT 1994
ith relate to the

use of sanitary or phytosanitary measures, in particular the provisions
Aricle XX (b);!
Hereby dgree as follows:
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*In this icle XX(b) includes also
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is Chapeau. In Australia—Salmon, the Appellate Body noted that Rec. 1 of
the SPS Preamble reflects the Chapeau of Art. XX GATT 1994.f

Athough Rec. 8 seemingly suggests that the SPS Agreement is mcr.d)i an
thboration of rules for the application of Art. XX GATT 1994, that limited
e has not animated the application of SPS, especially after the first SPS
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the negotiating hlStOL'yfaCt of convoluted SPS negotiation."" If ope Were i,
inelegantly drafted a 0 Rec. 8, it would be that the SPS has SubS[anﬁaliy
ing to imli;lrtthr:canmg Art. XX lit. b GATT 1994 ex ceptior
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" l::rﬁ:ir; gr phytosanitary measures, while leaving Art, Xy
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it pr P f the agriculture talks and were imagine( 4 a

ment began as part 0
Agre;f mjnimiging the impact that unnecessary SPS measures have on trag,
way

in agriculture.” Attempts to discipline such measures had. frgm the 1920
been pursued by the international community with only hmlted.success,13
Thus, the SPS Agreement establishes new rules that can be violated iy
many ways that do not transgress any GAT'T rule (for which a justification
may be sought under Art. XX GATT 1994).

Commentators have occasionally posited that conformity with the GATT
might be a defence against an SPS violation. Such an interpretation would
seem to contradict the purpose of the SPS Agreement, which was to

f:stab.lish disciplines for trade-restrictive measures that were not
in violation of the GATT.
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ence on the SPS Agreement has influenc

arisP™ i Rec. 1 is seemingly a restatem ;
.‘OJUn ) ec. s Atement of Art. XX k
\ : %mext of Art. XX’s Chapeau. The one major diﬂ’er:'; "
ade! 19941 G ATT 1994 appears to be more ohligamry‘ ce

; (by using the
ot 2% the SPS Preamble which uses the word

: ‘should.” Y,
(0 -‘shﬂ“’,) thi}’? the Appellate Body interpreted the term “should” i,
¢

'rcra . 9 - L - "
\“’(a,,aa’ﬂ/Al S rrnatl"_e rather t.han exhortative,” and therefore
The question thus arises whether a reaffirmation (ha

ed the juris.

il ’13_1 DSU as.na

w7 vented from adopting ¢ =
"8 o hould be Pre pung or enforcing measures
(v

8 Mcm(s rotect life OF health (subject to listed requirements) could he

ece al')’ vocablﬁ as a defence by a WTO Member. In my view, it is one

S8

el in . reamble t0 intferplret a particular ol?ligation; it is quite another
g © use _amble as an obligation or an exception. Thus, the Appellate
gt ;o“;l 4 not elevate Rec. 1 to a freestanding defence.

Bofl)' s leads 10 @ conclusion that despite Rec. 1, the SPS Agreement
This anaY Lugatory measures by Member governments that are objectively
canrenderto rotect human, animal or plant life or health, even when those
nfcessafz areprl ot applied through arbitrary or unjustifiable discrimination
megsllrr:mt a disguised restriction on international trade.'® A hypothetical
:zm;ple might be an otherwise valid SPS measure for which the regulat-
ing government cannot point to a risk assessment fulfilling the extensive
rqurements of the SPS Agreement.'’

Indushrakia—Salmon, the Appellate Body noted that the fundamental impor-

unce of Art. 2.3 is reflected in Rec. 1.2 One can also see Rec. 1 reflected
nArts 2.1 and 2.2.

Rec. 1 refers to the requirement that SPS measures not be applied in
¢ manner which would constitute a means of arbitrary or unjustifiable
‘i‘;f:s'ﬂtmnation. This provision highlights the fact that the SPS Agreement

° Prevent discrimination (see arts. 2.3, 5.5). But it is important to

Ie s .
icsrﬁiatt}ilj;.the SPS Agreement goes well beyond the goal of preventing

i ”TO quote Prof. Hudec, the SPS Agreement embodies “post-
natOI‘y WTO lavv,lg

»JWT

i, Ppelage 20 (2006), 655, 663, .
U3 bogos Body R Behboodi
0, 563 55 POt Canada—dircrafy, WT/DS70/AB/R, para. 187. Sce Behbood:
~Sard; y wl s
1% ang subsanre Panel examined Rec. 6 of the TBT Preamble, which has a simb

B - Poseg soma 1 €€ to Rec, 9. The Panel found that this provision, as well as Art.
% /1)3231’WT/ Dsglétls on the regulatory autonomy of WTO Members. Panel RCE'OT
ooy /AB/R " 21 /R, adopted as modified by Appellate Body Report, EG-—Sarite
Se{ € def; nce. as 7.1 19-7.190. The Panel did not appear to consider the re

°mp. L. Rev. 26 (2003), 185-195.
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C. Improving Health (Rec. 2)

The SPS Agreement clearly hai{ a trz;defpuhfPOSC, but Whethe,
health purpose¢ is not as Cl?a‘r. ) Cﬁcmg t f P‘reamble to the :;' .
ment memorializes the chl.r(, ° ituati o t? \Mprove the huu‘n-S Agre,
animal health and pbytosamldry sitha “1)"1 ‘:‘ a l'Memh(:rs_” Ree oM

suggests that improvmg humag’cir—“]r_?a and plant health 18 f)n(-.(,f refe,,
of"thc WTO Agreement. In ormones, the Appellate Bog e Ay,
of the “right and duty of Members to protect the life anq hﬁaT[ }t,(
peo ple”. Indeed, the WTO-Secretanat echoes that Position iy (:)f the
ing: “Consumers in all countries benefit. The SPS Agreemer, Mteng

helne
. ‘Ips
and in many cases enhances, the safety of their food as it encm};

o= ‘e B

Ensure
systcmatic use of scientific .info'rmation'ip this regard, thys redu;g:i the
scope for arbitrary and unjustified decisions.”?' Tt is interesting ¢, the
however, that a leading health law scholar argues that the WTO ) mnm@
“reactive to health policies” and can only “say no to such policies ”ffrely
that “the WTO can neither formulate its own health policies nor i;ys[and

Tuey
members to do s0.”%

Rec. 2 has relevance for all of the SPS Agreement and particularly for the
scope of Art. 9 regarding technical assistance. WTO efforts to promote food
safety were slow in starting, but the Standards and Trade Developmen
Facility (a joint venture of international organizations) shows the potentil
for cooperation. Recently, several international organizations, including the
WTO, established the International Portal on Food Safety, Animal & Plant
Health, which has a wealth of information on health issues. The portal says
that its purpose is to facilitate trade in food and agriculture products and
to support the implementation of the SPS Agreement.

The term “phytosanitary situation” in Rec. 2 is not defined, and one might
infer the meaning of plant health.

D. Bilateral Agreements (Rec. 3)

on

lie
ltlec. 3 notes that sanitary and phytosanitary measures are often zlgpbﬁ read
;ne ba§1s of bilateral agreements or protocols.” This recital shou n eques
c ' : ©
onjunction with Art. 4.2, which states that Members shall, upmultﬂa‘eﬂl

enter i ; ) g
FInto consultations with the aim of achieving bilateral an

TTTe———
20 EC\H
2 WO, {?J’moneS, WT/DSQG/AB/R’ WT/DS48/AB/R, para. 177

nd : 8
tog;c/sps_c/ Sps:i:lséi :igﬁ;he SPS Agreement, para 17, See <www.W

loche, J1
= SCC, e_é].’ EL[:kE»QOBOQ), 825, 84—5,

™ake, BNA Intl Trade Rep. 21 (2004), 1758.
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incorporation of international standards. cognizes the import,

«ontribution that international standards, guidel; Pota
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ng the negative trade effects of SPS measures. Art. 12.4 directs the Sps

Committee to establish a list of international standards relating to national

measures that have a “major trade impact.” Annex B:5 calls for notification

when SPS regulations may have a significant effect on trade.

h EC—4pproval and Marketing of Biotech Products, the Panel suggested that its
lerpretation of Annex C:] lit. a was supported by the object and purpose

of the SPS Agreement as evidenced by Rec. 4 which refers to minimizing
"tgative trade effects 2¢

m - inci Rec. 6)
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ual discipline in Art. 3.3 makes it clear that 4
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Furth would result in a level of protection different from thay (]in Sk
_ . res ) , = " - Ct-
measure sl standard, that measure must not bhe NConsisye, tate,
4 siate 1 Wi
ith

b ‘
by an ntert SPS Agreement.”

any provision of the |
f furthering use of harmonized measures j; pre

3 Tep, f)d"ci Jlines in Art. 3 (Harmonization). In EC—Hoyp, Motey
'h";‘" ﬁ:“‘},;;(Kft? ﬂt’ﬁ‘m‘d to Rec. 6 in reversing the Panel’ interp(}r’:i‘f the
U}p’\n 3.1.7 At issue was whether the Pane! was correct that the. re(;}i‘:’n
ment in Art. 3.1 that measures be”b‘ased on nternational standar; mca;_
that measures had to “conform.to international standards. The Appe“att
Body held that the harmonization of SPS measures on the basis of intere
national standards was a goal of the SPS Agreement to be realizeq |-
the future rather than obliged “in the here and now”.28 The Appellat:
Body marshalled several arguments to reach this conclusion, including that
Rec. 6 records the desire by Members “to further the use” of harmonizeq

measures rather than to mandate conformity.?

19 The precautionary principle counsels preemptive action or inactiopn in
the absence of scientific information about potentially irreversible risks 3 The
principle has proved difficult to put into practice for many reasons, including
the fact that it has become imbued with transcendental and cultural values,
In EC—Hormones, the Appellate Body held that the “precautionary principle”
is “reflected” in Arts 3.3 and 5.7, and in Rec. 6, which recognize the right
of Members to establish their own level of sanitary protection that “may
be higher (i.c., more cautious) than that implied” in existing international
standards.”' Although comprehensible with regard to Art. 5.7, this holding
Is puzzling with regard to Art. 3.3 and the Preamble. A choice to be more
risk averse than implied in an international standard has little to do with
the precautionary principle, which is about decision-making in the absence
o scientific information. When sufficient scientific data is available to make
rational decisions in the presence of uncertainty, then the precautionary
principle has Jittle relevance. The principle becomes relevant, howeveb

\
® See Art 3,3,
EC—

Appellate é‘(l)’)(;”lfiz?, WI/DS26/ AB/R, WT/DS48/ AB/R, para. 165. I
internatigny] sra dcrrcd to Rec. 3 of the TBT Preamble as recognizing t
" EC\Horng;ar%EC—sa’d’.’m, WT/DS231/AB/R, para. 215.

s 1 S Ly ﬁifﬁgg/s& WT/DS48/AB/R, para. 165.

” For ¢ ik € 9 OFS, para, 18,
Wener, ueef}_reéil:;longylpfmmple see: Boutillon, Mich. J. Int’l L. 23
galm”” 5; zml: T el I,‘ 13 (2003), 207-262; Gehring, in: Koufa (ed ’Transf‘a[
10.(2002), 393_3g9” *"1SNat1 Law. 14 (2001), 295391 Bohanes, Colum-J

. [he
EC/Sardznf’I e
r;m contributio” °

469
(2002), 42?,599,;

—Hormopes,
s, WT/DSQG/AB/R, WT/DS48/AB/R, para. 124.
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o phytosanitary measure —Any measure appied:
I Sanfo’y cotect animal of plant life or health within the territory of the Member from
) risks arising from the entry, establishment or spread of pests, diseases, disease-car-

ing organisms or diseése-ca'using organism_s;
0 protect human or annmal life or hgalth within the territory of the Member from
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foods, beverages or feedstuffs;,

9 to protect human life or health within the territory of the Member from risks aris-
ing from diseases carried by animals, plants or products thereof, or from the entry,
establishment or spread of pests; or

9 to prevent or limit other damage within the territory of the Member from the entry
establishment or spread of pests.

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations,

requirements and procedures including, inter alia, end product criteria; processes and

production methods; testing, inspection, certification and approval procedures; quarantine
treatments including relevant requirements associated with the transport of animals or
plants, or with the materials necessary for their survival during transport provisions
on relevant' statistical methods, sampling procedures and methods of risk assessment,
) ;"a‘:;:;i';aagt’{ng and labelling requirements directly related to food safety. '
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ok 51
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A Application of the SPS Agreement (Art. Ly
i T
- oct OF Indirect Effect on Trade
Rl

. that the SPS Agreement applies to sanitary and phytosanitar
.m'l'wi:at “may, directly or indirectly, affect international trade” [
“‘easlgrz:mones (US), the panel parsed this provision and explained that it
"3 two requirements for .the Agreement to apply—namely, that there
@t [thS neasure and that it affects trade.! SPS measures are defined in
i aﬂex A as elaborated below. With regard to affecting trade, the panel
A;lir:lte dto Art. 1.1 and nojted that 1t cannot be contested that the import
Ean . issue affects international trade.” The phrase “directly or indirectly”
. contained in 11 WTO covered agreements. The phrase “affecting trade

o services” appears in Art. 11 GATS (Scope and Definition).

The term of “affecting” in Art. 1.1. is not defined, but past GATT and
WTO practice suggests that this term would be given a broad play. Thus, the
term “affecting” does not seem to require showing a quantifiable impact on
trade. In EC—Bananas III, the Appellate Body stated that the term “affecting”
nArt. .1 GATS reflects the intent of the drafters to give a broad reach to
gle GATS, and is reinforced by conclusions of previous panels that the term
ecting” in the context of Art. III GATT 1994 is wider in scope than
EUCh terms as “regulating” or “governing”.’ In an influential early GATT
i;s;l’igsmg‘Agﬁwltuml Mac/zinepz, the panel found that the word “aifecti.ng'j
ot direcilt the drafters intended to cover not only the laws and regulatllonb
o e aﬁg'ngOVCrn tbe conditions of sale or purcha.Sf.:, but also any laws
betWeen dorns ﬂ}at might adversely modify the conditions of cor:lpt‘tltlon
€stic and imported products on the internal market.

MEC_

a0 §pg I‘:ﬁl’mval and Marketing of Biotech Products, the panel explained that for

adem()nstr‘;;}lre %0 affect international trade, it is not necessary that there bt;

. “Mphag on that the measure “has an actual effect on trade”.’ The pan¢
#ed that trade could be affected in a direct OF indirect way.
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Oplmemil;erihzcdevdo/)mmt’ adoption, and enforcement of SPS measures,
'rI'uhisi;gSllll e whether the phrase “shall be developed” is itself an obligatjon
has not been litigated in WTO dispute settlement. In E(-T‘Hormones, the
question ensued as to whether there were “procedural requirements” in SPS
Art. 5.1 for the regulator to actually take the risk assessment into account
in developing an SPS regulation. The Appellate Body characterized as an
“error in law” the panel’s holding that there was a “minimum proceduyral

requirement” in Art. 5.1 for some “subjectivity”
individuals.® The Appellate Body’s ruling seems

re, agr
ments
Teasures of the Centrgenerauya

a Member’s obligations extend
al goverp

. » ment, but also to measures of
el, nogip Compliance Phase of the Australic—
§ Art, 13 PS and Art 22.9 DSU, held that

\ . " s

A /DSQG/ ra.
> the AB/R, WT/DS48/AB/R, p2
the Chaﬂélgggugte BOdY eclared that Art. 5.1 referred

PS Measure and g rigk assessment:




ANNEX A :
ARTICLE 1 AND sPS 379

¢ state of Tasmania fell under the responsibilivy of

i tﬂke‘f; Australia Objected to the measure.’
nl
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r . . v "
ral application of the SPS Agreement arose in =~ 8
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I of the P Body held that th

jestio” The Appellate Bocy EAL Hiat. Ee Agreement applies to
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e I
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contain app

B. Definition of Treaty Terms (Art. 1.2 and Annex A)

At 1.2 states that the definitions in Annex A shall apply. Art. 1.3 states /0
tatall of the SPS Annexes are an integral part of the SPS Agreement.
L Scope of SPS Measures (Annex A, Para. 1)

11

EZic;ln;as;res are defined i1.1 Annex A:1. In EC—Approval and Marketing of

. dispu:o ucts, the Panel opined that in determining whether the measure

Must be lfatis an SPS measure (rather than a non-SPS measure),.“regard
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Its nature”.®
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casures relating to food fa!l into one of these catego-
atory measures that would restrict the entry of junk foad
anic food, food that violates cultural taboos, m"
pot Kosher -mal,s (reated inh.urrfanely E:pr‘.flr to be putside the terms
o ani™? o nent. Risks from vioterrorism in food appear to he
(ad(rOSPS AnghiS is the author’s analysis; no such issues have come
the li(tj B.ispute settlement as of November 2006.
wT aragraphs O.f para. 1 descr‘i‘bc.m?asurcs as hr;ing aimed at
prCVCntlon of damage ‘“‘within t!le tmm” of the
1 PO g the measure. Thus, the geographic dnma'm of the SPS
ylember lmeCs not extend to MEasures to protect humans, animals or plants
Agree™ nt  itory. of the regulating government. For example, a measure
outside 'the tfx export of animals with certain diseases would presumably
revenuﬁgetrez by the SPS Agreement. When a measure is not covered h\j/
1[1;); ls);g(;:gre emen h a measure cannot violate the SPS Agreement.

|
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,lll xamp " n—Org

s
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With regard t0 the proper interpretative approa’ch to ascertain-
ine the existence of an SPS measure, the Panel in EC—Approval and
Marketing of Biotech Products held that the “general definition” in Annex A:l
smust not be applied in mechanistic fashion” and that “account should
Jso be taken of the specific context” within the SPS Agreement.'” As with
everything in this Panel Report, this holding (or dicta) was not reviewed by
the WTO Appellate Body.

The degree to which the environment comes within the scope of the SPS
Agreement has been the subject of considerable scholarly commentary."
sizziﬁlls}]éjoze em’ilfonrlrlental measures are SPS measures. This can be
eficiarieg inejxn ways in the text Of: the SPS Agreement: The named ben-
e enﬁronmenrie)f[-ﬁ—.namely’ animals, plants, and hur.nans——are part of
ditives ot .t e listed r1sk agents, such as p.ests, diseases, c.)rgams.ms,
e Anney A 1 3 %’ come within the terms of environmental poh(;ymalﬂng.
Plang ¢, irlc.lude nitions define “animal” to include fish and w1ld. fauna,
E;Sh:dde and Vetee' forests and wild flora, and “contaminants” to include
reTSks’ B emb:;nahry drug residues. Art. 5.2 states that in the assessment
ant eco ogic lS all take into account a number of factors, including
al and environmental conditions.” Art. 6.2 states that
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b, 1337 T/cetmg of Biotech Products, wWT/DS291/

erts, I y
JEL: (1998), 377, 389.
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382 at are pest-free, low-pest, or diseage.

th P free &
. on of areas osystems, epi i0laa: s
determination @ g geography, €cosy > €p demlologma] . héﬂ
d on factors Y f SPS controls. TVl
oy d the effectiveness O
Jance”, an

{ and Marketing ¢f Bioteck Procucts, the Panel exg b
[n EC—Approvd ect the environment are “not a prion exclygeg frop
ote

f lication of the SP. S Agrement” if the measure i Covereq bl: ril:
scope of app - in Annex A:1.2 Ajthough some measures tg Proe [he
of the purpose animals, and plants are, 1pso Jacto, environmenty) N
health of humans, | measures are aimed at protecting humg Wre

. ns, an;

nvironmenta 1L Ml
o alll flts In particular, the Panel ruled that Annex A:1 lit. €ncom ey
andtP 'arll de;mage to the environment other than damage to the Jife or healtﬁ
“CCI' al

of animals or plants”.Ql The Panel also o.ﬂ"ered a converse hYPOthetica|
example of an environmental measure that 1s fexcl'uded from the Spg Scope,
The example is a measure to reduce air pouutlon in order to Pprotect the f,
or health of animals and plants.”” In reaching these conclusions, the Pane|
addressed some aspects of the preparatory work on SPS.%

measures 0 PT

A horizontal issue for the interpretation of Annex A:1 is the meaning of
“pests” In EC—Approval and Marketing of Biotech Products, the Panel endoweq
this term with a broad meaning, perhaps broader than was intended or an-
ipated by the drafters of the SPS Agreement in the early 1990s. Using asan
informative aid the International Standard for Phytosanitary Measure No. ||
adopted in 2004 by the IPPC,* the Panel held that pests include any animalor
plant that is “destructive” or that is a “troublesome or annoying” anim
or plant.* Thus, genetically modified plants that “grow where they are
und_es.ir'ed” are “pests” within the scope of Annex A:1, as are “cross-breeds
exhibiting “undesired introduced traits” 2 For this reason, government
:::;lll;:;o avod to invasiveness of genetically modified plants are SPS
The meaning of the
Approval ang Marketing

plant life or hea.lth”
n Coverage»

Annex A:] lit, 5 purpose was explicated It EC-
of Biotech Prodyets With respect to the term “animal
»the Panel held that it was “meant to be compreer™”
» and ncompasses macre and micro fauna and flora as We' ™

\
20 EC\A
DS Pproval gng ; _ vT/
21293l(dR, Para, 7,207.Marketl'lg of Biotech Products, WT/DS291/R., WT /D5292/R,V |
GMQy > Para. 7.209 1 ’ 0l
co\,ereiion e environme};let 1;2-}‘:61 further Stated that 4 measure to “avoid adversé Ciﬁfhb,» 8
2 Ibig . nex A:] Jj, - biZ’r than adverse effects on animal or plant Jife or h¢
® See iy 1210, » Para. 7.9583

# Ibig > Paras 7,
= JbZ” Paray 7 9508, 7.21),

% o Para, 79,07 ©Otote 3¢
2 leld., Parag 7240' ’ 7‘253, foot

_ -247, 9

note 406,
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3
, IﬂicrO'Ofgm‘is‘mS' “ With tespect Lo the term “rigks
i bliSthm Or. Sp,l;ead of pcsts{‘ the Panel held that the tep
o e et = oy might arse from Pcsls,” In addition, the Pane *u?:l
n to protect against risks “that arise indirectly of n the
:thin the scope of Annex A:l lit. . Thus. for example

) lie wl . e 2 ]
# 11 o pesnmde or herbicide use could arise indirectly from
)

e machang:tl.“ With respect to the terms “disease-carrying org,

e using organisms,” the Panel referenced Wnrl(l Hf;;l?};
: deﬁnitions that define the former as a “vector” and the latter
y [ganizaﬂo 7 Thus, 2 pathogen that develops resistance to an antibiotic

.\Sa“Pathog Tisease-causing organism under Annex A:l lit. a."
d S a

aﬂﬂng

. of the Annex A:1 lit. b purpose was explicated in £
The meaﬂlﬁllarkgﬁng of Biotech Products. With respect to the term “human
APP"’”_“I aor health”, the Panel held that a requirement that food “not be
-gienany disadvantageous for the consumer” lie§ .outside the meaning
““mh Jma health.3* With respect to the term “additives”, the panel held
?}flat genes Can be additives when they are intentionally added to plants
patwil be used as an input into processed foods.® This includes antibiotic
ssistance marker genes. With respect to the term “contaminants,” the Panel
held that “proteins produced through the unintended expression of modified
genes in agricultural crops” are additives if they “infect or pollute” the food
product ® With respect to the term “toxins”, the Panel held that a “poison-
ois substance which is produced during the metabolism or growth” of a
gnetically modified crop could be a toxin.”’ Having noted that the Annex
et is silent on the question of whether an allergen is a toxin, the Panel
| il)zld that the SPS term “toxins” encompasses “food allergens which might
feegsrt?:fifl:»cei by GMOs”.3® With respect to the term “food, t?everages or
iy : e Par_lel held that genetically modifled seeds for sowing purposes
B g, c;r animals, aqd a genetically modified crop that is eaten by ar(;
for thag i OnSt;;lltes animal “food” even when the crop 1s not mteflde
Modifieq ol Pose.® In addition, the term “food” encompasses genetically

an ,
ts that are processed into products that are eaten-

] th: Parag 7

lig Pt 7 975 7:2582.
; 1 » Qlting a 1997 document.
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Jit. c purpose was exphca[ed .
ypne* Products With respect to the term “ne
”[ (l?(' B’b/”/z-rcmeﬂt for “pests to be llVing_‘rl In r%;;
the.

99 T

gt A . A:l

pli(_‘a[e :
O the , "

£ 113 ter
e IS | ar elfll eld that this term means damage Other m
4] i )
e he Pane

amag¢> " alth of plants, ammalshor h;:m ans” anq

e L LLLE > P 3 g

l(‘ 'h(‘ ’1- or (” e Thc Pane] nOted that this reildual Cat(‘gl—)r\;

uresidual i d . and could include damage to Property» ang
' roau,

AnneéX 2 lech Products. With respect ¢
‘g 0

n
at [y

2, Legal Fol‘lln 1 Marketing of Biotech Products, the Panel explaineq that
ar an

o InEC—Ap™ A:1 (“laws, decrees, regulations”) addresge both
¢ h of Annex
second paragrap

form” and the “nature of measures”.™ This Interpretag,
b e by the WTO Appellate Body and has been crifciegy,
Wascn:otnrlinentators. The Panel also explained that Annex A:1 “shoylg et
som

- ”» 45
be taken to prescribe a particular legal form”.

he

3. Nature of Measures

27" The final sentence of Annex A:1 states that SPS measures include “al

relevant laws, decrees, regulations, requirements and procedures including

nter ala, end product criteria; processes and production methods; testing
Inspection, certification and approval procedures; quarantine treatmens
including relevant fequirements associated with the transport of animalsor

la g .
p n.ts, or with the materials necessary for their survival during transport

, Vant statistical meth ' d meth-
05 o risk asseqsmen " ods, sampling procedures an

)

Telated to o4 safety”, ;}? dp ackaging and labelling requirements direct

. : It
521 open gpe | cuse of the term “Ynger gfig” suggests that the s

, nfC—
lained gh,, the Jj C 4'[)‘070”“1 and Marketing of Biotech Products, the Pur

. way of ” 46

3 g O .
€xp] : requ @
th£ ;?]thd g \Aﬁpgoval; zf;lents and procedures includlngl y
i erm « . n . .
Meatiop |, rnrzlarf(iulrem«‘:ntsv is drketz?g of Biotech Products. The Pant

€ roaq ; ” . de an “qunt
4 Particy], rod N1scope” and can include

9 ino 0
) "¢ and “a ban on the marketi”s
I,
2 [6Z-d’pa1‘a_ 7'351
# jbid’" paraS 7l 69
» Pary 7 g 7370
for0g) 3T, g
By ™" Uch g
165’ Pary, e Amage Can be -y Jhi
[M"}));Fa, 7..423' Physic] harm or economic har™
Iy, 1] 334‘

"
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47 The Panel also opined that the omission of the term

ment suggests that although the requirement as
lication of such i .

i o heasure the app hel a rcqu'rfmfnl IS Not an

7 5P Furthefmore’ the Panel held that the term “requiremengs

. hat are either “generally applicable” or are specifi-

ct- .

L . ts t
B equire”

v 49
i”(ludﬁ licable.

Ay o ackaging’ has not yet been addressed by a panel.”

" mgﬁni.ng %f «]abelling requirements d.irectly related to food
4 nleafllr;,g:n e A:1 was to some extent explicated in EC -Approval and
o ty.” in Bioech Pro ducts. The Panel held that such a label would have 0
ke "d unambiguously” serve one of the four purposes in Annex A:[."
ea Yari Jlso opined that labels “to provide quality assurance, volume
The Pan€ or to reflect consumer preferences or moral considerations”
of contenttsi)e subject to the SPS Agreement.”?> With respect to labelling
would 00 ovel foods” aimed at avoiding labels that “mislead the

113
pquirements 01 n ..
~umer;” the Panel held that such concerns, such an “nutritional value,”
C )

are «mrelated to food safety”'ss

With regard to the interpretation of “certification and approval pro-
wedures”, see the discussion in this volume regarding Art. 8 (Control,
Ispection and Approval Procedures) and Annex C.>* Footnote 7 in Annex
Cstates that “[cJontrol, inspection and approval procedures include, inter
dit, procedures for sampling, testing and certification.” In Japan—Apples,
the Panel noted that the contested measure “falls within the definition” of
S measures in Annex A:1 “which includes certification and approval pro-
:;S::ZS 2 In EC—Approval and Marketing of Biotech Products, the Panel held
apphe(ffi‘;lal procedures” can be understood as “encompassing meedmes
reqUirement:Ck and. ensure the fulfillment of one or more substantive SPS
ace 5 the satisfaction of which is a prerequisite for the approval to
Product on the market” 56

1 5.
U] 525) Para, 71334
% Ibzd) Parg, 7_1335'
b, Para, 7 133" Thi ) RPY—
%;C he e * 1his holding further addresses the requirements for a risk assess-
Ong o

UIEITB%dQI‘ed to E(ér;t::i'lat has Opined that “ql.lality aidl packing regulations are g(‘llt‘mu),
g EC\A peement_” ary or Phytosanitary measures and hence are nn

ally subject to
) ornu
<33/p “Phrogg wro, _Understanding the SPS Agreement, at 8. o/R. WT/

R, e and A -
i i 072 7,300 "< ™Reting of Biotech Products, WT/DS291/R, WT/DS29

g, IMe of . footnote 597
Uiy s i : moral” con-
:Rbgf%]parilcgli iding, especially the Panel’s irrelevant reference 0 “moral” con
;'Japa Yorde 5 11, 7419
] rt\ bl .
Ug2gEC\ Apleg \%-CTB SPS,
YR gy g, /DS 245

R, para. 8.94. /DS292/R, WT/

) Dara. and Mart,,:
7424, Theting of Biotech Products, WT/DS291/R, WT
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and production methodg» 5,
S

|

e - 5 . . n()
wprocess junction with the geographic limy; ~Wn &
e.rence 10 read in conj

. l[atlr )
: n
he refer (o be 1€3C . d to protect foreign country heal, My
ll(-(‘d5 PM deslgn ’ PS A reement. Th(’ term PP ‘M’”lld
pPMs, Thus, 3 ms of the SP5> Ag lants” is (h l'e]e‘,an d
it a-d . withif ter it of animals and plan ST s t Ought angy ‘
pot come o "t anspo t measures rcgardmg the m'shan(l]' ¥ty
‘mn(hh d ud overnmen Ing ang
‘ xclu 58
“.r;l”) € o ,IS'»
ol it of anii SPS Agreement
pistreatine has noted that the 8 Nt uses .. .
.ps (Committee 1€ » interchangeably in connectigy, .
The SPS (.() d “rczulatlonS nte 8 to A“nr‘\
‘measures ¢
39
Al

finition of Harmonization (Para. 2)
[I. Defim

ation among WTO Members is the establishment, e
Harmonizatio

Cognityg,
60

: SPS measures.

ication of common

and applicatio

III. Definition of International Standards (Para. 3)

The term “International standards, guidelines, angi recom.mendations” is
defined according to the type of measure.®" Three internationg] standard-
setting mechanisms are specifically listed.®? For food safety, the UN Codex
Alimentarius Commission (CACQ) is identified. For animal] health and z00-
noses, the International Office of Epizootics is identified. This body is now
called the World Organisation for Animal Health (OIE). For plant health
the bodies operating within the framework of the International Plant Pro-
tection Convention (IPPC) are identified. For matters not covered by these

orginizau'ons, Paragraph 3 points to appropriate standards promulgated
by “other relevant internationg]

Members, 56 ig 6 Organizations open for membership t;)ﬁ a{dl
> 8 Identified by the [gp ey N - Jentific
2 of Novembey 2006. Y the [SPS] Committee”. None has beeni

Only oy, : _
Pal‘tiycipafio(;f gheaﬁnululateral OIganizations listed jn para. 3 permltffulel
0 adpmj; Taiway, O Members, That is the OIE. The others refts

has ¢ ti'n5-2 SPS ang Annex | TBT. als a1
2 rECmen{)u ed at Measyreg « [ i ] for the welfare oftal; .d
a) ; s nderstand' PS Agreement, a8, an
: A?r, eiﬁ?ﬁrll)thymsanita MCaSL:;::gs t}Il{eevsiew otg the OPerauZ:llitar)'
£ Ar?:l Gommittee 0Gn/ éPeS Pplication Z)f Sanitary and Phytos
€ )
doc a StSSC, Para, 5 /36, “July 2005, para. 92.

/
¢ founq e/

at <WW\/v.wto.org/english/ tratop- .
of t

i P ) )
¥y iz (2000), 865, 884-go4 for an overvie
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(US) ¢ Panel sctla;:eddti}lat it w;m not required to consider

¢

3 Hor""’" ati0 nal sta:ndig ad been adopted hy. consensus, or

(7 e™ ajority” Indeed, Annex A contains no minimum

of narrohen the outputs of listed international standard-setting
W

oW making force within the WTO. Such standards so far
all - ;mate under SPS law.”*

. of Risk Assessment (Para. 4)
finiti , .

ca «risk assessment” and this term has been interpreted in
Chne !

et s cttlement in conjunction with Art. 5.1.” The Appellate Body

(10 dst o that 2 risk assessment must: “(1) identify the diseases whose
s tP amﬁ hment OT spread a Member wants to prevent within its terri-
(Il estat{l Sas the potential biological and economic consequences associ-
oy & wﬁthe entry, establishment or spread of these diseases; (2) evaluate
ed W ihood of €ntrY, establishment or spread of these diseases, as well

ehkesociatﬁ d potential biological and economic consequences; and (3)
s the 8 ¢ likelihood of entry, establishment or spread of these diseases

aluate th : : ese dis
ceording t0 the SPS measures which might be applied.”™

2
4

e concept of risk has been clarified to some extent by the Appellate 38
hody. In EG—Hormones, the Appellate Body explained that a risk assess-
qeat need not establish “a minimum quantifiable magnitude of risk” and
el not exclude “factors which are not susceptible of quantitative analysis
by the empirical or experimental laboratory methods commonly associated
st the physical sciences”.5” Furthermore, 1t explained that the risk to be
tuated includes “risk in human societies as they actually exist, in other
‘;‘:}Tﬂdg, the actual potential for adverse effects on human health in the real
; B‘g(}ilere People live and work and die”.%® In Australia—Salmon, tl}e Appel-
- g’eer’;Plame‘c‘l that tf.le risk “must be an ascertainable risk” and
erely “theoretical uncertainty”.® Furthermore, the Appellate

Body he),
L riskidthat a WTO Member may determine its own appropriate level
0 be “ZCI’O I'iSk”.m

l“Austr )

alig— . )

QAppenate%l"éon’ n ruling that Australia’s risk assessment was inadequate, 39
Ody held that a risk assessment must evaluate “the” likelihood

w\

ke

r ¥ P HOTmone

i 1 gy, S (US
i e St{?[ In; ]oergez’gvg/DSQG/R/USA, para. 8.69.

gy & Shack g 07T (eds), 199, 212,

/ o By Salmgy, cle 5 SPS, paras 12 et

w Big Hormong, 2 WT/DS18/AB/R. s s " iginal

" "% WT/Dgog AB/R; para. 121 (emphasis in the ongin ):

. o 2D v
d ¢ A'“t’fllizxi' 187, AB/R, WT/DS48/AB/R, para. 253(j)-

) k a[mo"’
g %537, 2

64 /DS18/AB/ R, para. 125. See Trebilock & Soloway, in: Kennedy

€l seq.

d /DSIS/AB/R, para. 125.
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Y ME
“Asyy
. -RF
i n y N
d sprcad of diseases; a:;ld ttl;lat,A arlll assessment, Migr
- ontry & 71 te e ellate . Y s
ol enthy © h. RCla Ys PP BOdY ()(pla.il’]e)v S")rn&.,

Atton 18 not € . 1tati .

n“h'l:l)l((:d may be CXPrCSSCd cither quantitatively or qualltati\'(-l\n.[ A th
. (‘ll ( ) =Y. "

ik ody has held that Members have a “righ¢» ¢,

. ; ))(.llgll(‘ Bod) . . . ~ e L ad¢ .
The \‘n! e ‘,m-lhodology’ consistent with the definition of ‘rjg) asse Pty

) i . e > Y A LSNN J
approl 47 Nevertheless, the Appellate Body has ag, , S

. QpS Annex % o p . . -
in SPS A Id not be limited to an examination of ld th,, 3

T acgment shot . )
risk assesstt - importing go eas
ce or favoured by the 1mp g government. In othe,

Aready in pla S . .
alread) ,mcmplath in para. 4, according to the Appcllatﬁ‘mrd\_

aluation ¢

the evaluaton €& . p Bol.

achould not be distorted by preconceived views on the nay,, iy,

the content of the measure to be taken; nor should it develop in,
an

exercise tailored to and carr:ied out for the purpose of justifying decigiq,
ex post facto™." Furthermore, 1n ]apc.m——Applef, the Appellate Body has mad;
clear that under Art. 9.2, a panel 1s not'obhged “to give precedence to (b
importing Member’s approach to scientific evidence and risk when analy;.

: gl - : L
ing and assessing scientific evidence™.

€ an(

In EC—Hormones, the Appellate Body held that a risk assessment need
not come to a “monolithic conclusion”.”® Rather it could set out both the
mainstream scientific opinion as well as the opinion of scientists taking a
diverging view.

In Japan—Apples (Article 21.5—US), the Panel held that the issue of whether

there is a valid risk assessment 1s not separable from the issue of whether

there is a rational relationship between the disputed measure and the risk
assessment.”’

V. Definition of Appropriate Level of Protection (Para: 5)

:he appropriate level of protection (ALOP) is the level “deemed aPprofl;lie
ty The Member” applying the SPS measure. The ALOP concept?® 8 1;-3(6)
oin At 33, 4.1, 5.3, 5.4, 5.5, 5.6, 9.1, 10.2, 12.4, and AP HR

e SPS Agreement. An ALOP is a government’s choice 1egf ¢

val i . w10
ues and its tolerance of specific risks. The ALOP can aiis kgr: o

government t, . :
consistent in (()):lmmher' Thus, it seems that an SPS measure B onsiste™ "
e . . - C

another country, country, while the same measure 15 wTO-11
\

7 5

7 gb’.d" Paras 124 134

7 Jaﬁt; para, [94.

Pan—Appl,

"I pples, WT /D

1 Jafg’,ﬂ‘f’ ogg | DS245/AB/R, para. 205.

n EC= orlr:ﬁ:ﬁi}V\VNT/DS%S/ AB/R, para. 167 p

" Japan—gy,, WI/DS26/AB/R e 194. o agn ¥
TeViewed by 0 (Article 21 , WT/DS48/AB/R, para, % ;s dect®

Y the appellatong —US), WT/DS245/RW, para. 8.129. This

y
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per’s ability to det;”;mtc mdml? LOP is noy “nlimitey,
emnes the Appellate Body state that the nght of , M,m,,w %o
mone=>

i (154 2 - - v
| of protection “is an IMportan nght™ ™ By, the
wn leve ™ the
its 0

g hastened to add that this nght “is neg however an ahsely,
(5lﬂ te Bo y

o ht”.” This leads to the obvious estion of wh., eXactly
I\PPC al'ﬁed 2E Feemen;. Deeg

pali mber means in the context of the Spy Ag

e . ‘

or U of a Ming independent from being fa wre
3 ed mearl ellate Body has taken note of what i calls the -
it hf‘nc? The Ach)e in the SPS Agreement between the shared, by
P o s bala?ests of promoting international (raq, and prq,

o inte : » 80 This stat

eting, f human bemgs . IS statemen
health (0]

dy sees limits to the so-called “right”
i B? o}fl' health protection.

a lenf'ﬁri.’nry ( dis-
’r.trrl'ullv
SOmMetimes
tecting the
L 100 suggeqy that the

fife an of a Member establish

Appelat
s own leve g
d 5.5 of the SPS Agreemen - im
s 54 ? ?ALOP and therefore those disci
g ;
Zh;/;f;nber’s choice.

Pose disciplines on

a Member’s
plines may concejy

ably infringe

; Japan had described its ALOP as equivalent to whay would
Hoitights iPr)n ort ban on commercial apples, the Panel in Japan Apples
gl i a—nUS)pstated that it was for Japan to determine its ALOP and
(Amcﬁ’liéij not question it”.®! Then the Pane] went on to hold that since
“we s

» Symptomless apples would spread fire
biight to Japan, a less restrictive measure permitting the importation of

such apples “theoretically meets” Japan’s ALOP#

The SPS Agreement seems to contain an implicit ?bliga'tion lora Njefn-
ber to determine its own ALOP® This determination logically preCCh o
Member’s decision to adopt an SPS measure. If a Member does not choose

Sown ALOP wigh, sufficient precision, then the ALOP may be established
by panels on th

e basis of the level of protection reflected in the SPS me?;slll'it_‘
“Nally applieq 8 In 2004, the WTO’s SPS Committee adopted a etfle
00 on Ape 4 Stating that “[t]he importing Member shoulc‘l lndlC?:ltZS -
PPropriate level of Protection which its sanitary or phytosanitary me

73\ s he
C— 9. In addinon, t

Aope H"""Oﬂes, WT/D T/DS48/AB/R, para. 172. In ac itary pro-
te?'j‘“laltlerlc]i3 ody held “that 321'? /}ﬁél:l,l\yl\;mber to establish its own le\,,fl]([:ifd.saisumably
lhlfg Sang :liat .Ckf 3.3 of the %PS Agreement is an autonomous right”;

u ?’d Pary ti]; 780 inures from state sovereignty.

X thl;i’ Para, 177 "eferring o Ary, 3.3).

2 v3an_ .
ol Al 21.5—ysg) ko
lbid.’ pfrpeuate Bod > /R, paras 9205-206. See als

o g 200 ¥ Reporg Australia—Saimon, WT/DS18/AB/R,

g Parg, § that

201 the ALOP i the government’s objective).
207,

para. 8.193.

?Parg
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en
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sease preva

d Low-
ase-Free i
st'/ ! . s 5.2. 6.9, . v &
v P"P ey  eferred to in Arts 5.2, 6.2, and 6.3 "
Ares rec areas ilr(] nce are referred to in Arts 6.2 4 6.3,
i alchit
I)( l(ll (‘ d ¢

#d

o the TBT Agreement (Al’t. 1.4)
. RelationshiP .

.+ this Agreement shall affect the nghts of Mey,,
“Nothing 1t on Technical Barriers to Trade with e
Ag.reetr}?:r:cope of this Agreement.” This provision shoulq
sl Tclgon with Art. 1.5 TBT which states that the Provision
be read in conju t do not apply to SPS measures as defined ip Anney
of the TBT Agreemen ent. Thus, a government’s SPS measures are
A of thedSI;S }t\}g,zeesnll’s Agreementa not by the TBT Agreemen; |
f:::rtl?:ugh le SPS measures will be technical. barriers, as that term s
normally used. (A government’s SPS measures will .also be governed by the
GATT) Commentators have suggested that a particular law or regulation
could have distinctive aspects, some of which could be governed by the

SPS Agreement and some by the TBT Agreement.®® In EC—Approval and
Marketng of Bintech Products, the Panel took this view.%

50 Food labelling is an issye that could come within the terms of either
the SPS or the TBT

Art, 1.4 states:
bers under the /
measures not Wi

peCt to

- Measures regarding con-
ng information about one of
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D. Outlook ]
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heissue of the definition of SPS measures is likely to remain contested
. the years ahead as the WTO dispute system clarifies these terms. Because
e most 1igorous supervision of domestic policy in the WTO occurs in
e SPS Agreement, there is much at stake in whether a disputed measure
omes under the supervision of the SPS Agreement. The decision of the
buel in EC—Approval and Marketing of Biotech Products stakes out a greater
sope for the SPS Agreement than what might have been anticipated.

Rrther developments can be expected with respect to the policies of the
mternational standard-setting organizations responsible for food
sty and animal health. Some commentators have seen these developr.nents
sdemonstrating a “hegemonic” attitude by the WTO in seeming to dictate
bother international organizations and entities what policies are acceptable
"unacceptable in the global economy. The term “hegemon'lc” may be 109
Kimative, but there can be no doubt that SPS rules are having an ongong
mative effect on the work of standard-setting organizations
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