
ENT ON THE APPLICATION 
~Gll£llfd PHYTOSANITARy MEAs~::~l'AJl.y ANI) 

ble SPS 
preaJ1'1 

Meflli,ers, . that no Member ~hould be prevented from ado . 
Reaflirr111ng rotect human, animal or plant life or health b~ting or enforcing m 

-·•"" co P r d • , su Ject to th easures i,eceS)<", res are not app 1e m a manner which would co . e requirement th 
~ese rne~uble discrimination between Members where th nstitute a means of arbit at 
r:1 u~just' ::striction on international trade; e same conditions prevan. 
~sgu1s_~ to improve the human health, animal health and h . 

l)eSlnng P Ytosan1tary situation · 
11 1>ers; . 1n a 

Me111 . that sanitary and phytosamtary measures are often applied . 
Nonng ts or protocols; on the basis of bilateral ~~ri: the establishment of a multilateral framework of rules and d" . . 

elopment, adoption and enforcement of sanitary and ph)'to 1_sciphnes to guide 
:ere~ minimize_ their negative ~ffec~ on tr~de; sanitary measures in 

Recognizing the important contribution that international standards 'd 
1
. 

k · h' d • gui e mes and rec-mendations can ma e m t 1s regar ; 
om Desiring to further the use of harmonized sanitary and phytosanitary measure be 

b · f · · I d d . s tween Members, on th~ as1s o_ mternatio~a ~tan ~r s, g~1delines and recommendations developed 
the relev~nt international <:>rgan_1zat1ons, mcludmg th: Code~ Alimentarius Commission, 

the International Office of Ep1zoot1cs, and the relevant mternat1onal and regional organiza-
tions operating within the framework of the International Plant Protection Convention, 
without requiring Members to change their appropriate level of protection of human, 
anim~ or plant life or health; 

Recognizing that developing country Members may encounter special difficulties in 
complying with the sanitary or phytosanitary measures of importing Members, and as a 
consequence in access to markets, and also in the formulation and application of sanitary 
or phytosanitary measures in their own territories, and desiring to assist them in their 
endea~~urs in this regard; . . 

~es,nngtherefore to elaborate rules for the application of the prov1s1ons of GATT_ 1_99-4 
vmich relate to the use of sanitary or phytosanitary measures, in particular the prov1s1ons 
of Article XX(b);' 

Hereby agree as follows: 

footnote / · I h' . XX(b) . I des also the chapeau of .1. • • n t 1s Agreement, reference to Article me u ~1at Article. 
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J Lik A. General 
e rnost Wro 

A treaty's agreernents th S ble-
on the La prearnble has re ' PS Agreement begins with a Prearn. 

w of T cogn1zed t C ennon treaty ar reaties whi h s atus under the Vienna onv 
e Part of . c states th h s of a 

its context r at t e preamble and annexe ' In 10r the · n 1 Art purpose of treaty interpretatIO · 
. 31.2 Yett 

lllllla........ 
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er 

I 

lr-f 
( 

PllEAf.mlE SJ>s 

I the Appellate Body drew • . 
<,,,,SJ,ti.,nP, ment to determine that ~ns1ghts from the n._ 36) 

l J Agree " rt. xx r I re:arn1.., 
\\1~ ."11 evolution~ry, rather than mere) " H . _g Gf\11' I vtt of tht 

I iJrfir11ri0 ; This holding demonstrates that Y stat1c'' in . 994 is ~ -
...(eft'oce, 'ITflificant influence on the inte preambles of ,;Oconten, and I ,. rt s10-- rpretati agr 
(1ltl e,xe In EC- Hormones (US), the A 0 n of pr% . ~tltt,tnt, 

I _,.,.meots. p bl . . . PpeUate ~ ,.i_- tons en th 
I Jfl"'' [ the SPS ream e m mterpreti S ~vu. y twice ,._ as" 

e,xl o th I ng PS p . . u.r~ upo ,hr I demonstrates e re evance of the SPS rOVts,ons.1 Th· . · . n 
pri1det1ce Preamble. is Jllns-

B. Relationship to Art. XX GA TT 1994 (R 
ecs J aud B) 

1 reaffirms "that no Member should be p Rt'f• revented from d . 
_r. ·ng measures necessary to protect huma . a opong or 2 e,uofCl • • n, aruma1 or pl rr 
alth" and this affirmat:Ion 1s subject to the requir th ant 11e or 

he ' • • • emem at such meas 
r..,.., not applied m a manner which would constitute . ures 

<11 ~ • • • • • a means of arb1tra 
or unjustifiable discnmmat:Ion between Members where th ry 

· di · d · · . e same condi-tions prevail or a sgmse restnct:Ion on mternational trade" Th· . . . . . . • 1s recnal 
should be read m conJunct:Ion with Rec. 8, which states the intention of 
the drafters as "[d }esi,ring therefore to elaborate rules for the application of 
the provisions of GAIT 1994 which relate to the use of sanitary or phyto-
sanitary measures, in particular the provisions of Article XX(b)", including 
i~ Chapeau. In Australia-Salmon, the Appellate Body noted that Rec. l of 
the SPS Preamble reflects the Chapeau of Art. XX GATT 1994.4 

Although Rec. 8 seemingly suggests that the SPS Agreement is merely an 3 
elaboration of rules for the application of Art. XX GATI 1994/ that limited 
iiew has not animated the application of SPS, especially after the first S~ 
d · · • d th EC's claIID ec15ion EC-Hormones. In that dispute, the Panel reJecte e . 
iliat th SPS . b 0· requirements addi-. e Agreement does not impose su stan ve 994 6 
tiona} t th . . A 'TT Art XX lit b GATT l · 
1. 0 ose already conta1ned m G.n. · · d es not 
ui addi · th SPS Agreement 0 

. hon, the panel held that recourse to e l' ·e,v. many 
reqUire a . • 1 . 7 In the Pane s VI ' 
fl)(, pnor showing of a GATT VIO at:Ion. . .6 ntly beyond 
,J1" pro . . . . . th t "go s1gm ca 

VJsions impose substantive obligat10ns a 

30 See also para• 
.. Appella aras I 29-1 . d shading 

l:i5 (statin : Body Report, US-Shrimp, WT /DS58/ ABl~~f colour, texture, an 
to ilhe righf at the. Preamble to the WTO Agreement gi 48/ A.B/R. 

i ApPellat~d obligations of WTO Members). S26/ ABIR, Wf /DS251. . . of 
i ~Pellate Body Report, EC-Hormones, WT ~DS I 8/ ABIR, pa;· t the pro"!~o~sttitr 

rJie S~ e form ody Report, Australi.a-Sabnon, B d has written MatJUShita, 10· 
0 

&1 '.) A~ er member of the WTO Appellate _o Yb GA'ff 1994-
. f~ : '5reernent XX lit , p '01di.s (eds\ are an elaboration of Art. · 8 38. 
: l ~el 1le 1, 193-2 I 2. USA, para. · 

Di4., Pa PClrt, EC-Hormones (U.3'l WT /DS26/R/ ra. 8.4} •;, 
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OF s.ANITARY & PHYTOSANITARy M}:;\ 
1,1cATJON StJb~ oN AfP -.'tS 

(168 Aoiu:EM¢ . ments for invocation of Article v" 
:J h requlfe . bl' "'¼(b)'' a . ·onal lO t e SPS Agreement imposes o igations th . 
·Uld arc addiU I held that theA'T"'r9 at are 
' h pane th G .1 .1, Thus, t e lhose in . e . 
c1·m rent from GATf and SPS 1s that they are separate 1 

c . ship between d Of course, like all of the other ~gree. 
4 The rda;'oJ~1g to trade in goo s~nt would prevail over the GATT if nhnex 

mcnts re a ts the SPS AgreemTT d the SPS Agreement ,o A . t ere 
IA agrccmen ' the G~ an . reVJew f 

. ' a conflict between ts Rec. 8 of the SPS Preamble is sirnpl 0 

were . history sugges S . . " If y an 
the negotiating ·c. t f convoluted SP negot1at10n. one were t 

d ft d arorac O h SPS h ry. inelegantly ra e . R c 8 it would be that t e as substanti II 
· mearung to e · ' • GATT 19 a Y ing to impart fit f the Art. XX ht. b 94 excepti 

d the bene o h'l 1 . on narrowe . phytosanitary measures, w 1 e eavmg Art XX 
for challenges to s

4
arutaryffi 

0:ed for challenges to measures that do not ·ha 
I. b GATT 199 una ec . . ve 
it. . h · tary purpose. The negot1at10ns that drafted the SPS a samtary or p ytosam . lk d . . 

b s part of the agnculture ta s an were 1magmed as a Agreement egan a SPS 
f • · · ing the impact that unnecessary measures have on trade way O JTIIOlIIllZ 

• · It re 12 Attempts to discipline such measures had from the l 920s m agncu u . . . . . 
been pursued by the international commumty with only limited success. '3 

Thus, the SPS Agreement establishes new rules that can be violated in 
many ways that do not transgress any GATT rule (for which a justification 
may be sought under Art. XX GATT 1994). 

Commentators have occasionally posited that conformity with the GAIT 
might be a defence against an SPS violation. Such an interpretation would 
seem _to c~n~ra_dict the purpose of the SPS Agreement, which was to 
establish disciplines for trade-restrictive measures that were not 
in violation of the GA TT. 

--: lbui., para. 8.38 
io LSbui., para. 8.40: 

ee WTo A 
conflict be greement, General I . of 
a provisiontw?n a provision of th G nterpretative Note to Annex IA: "In the event d 
Trade Orga 

0
• a~other agreement Aneneral Agreement on Tariffs and Trade I 99~/ ';d 

th nization ( fi m nex IA t h A · h' the nor e provision f h re erred to in th O t e greement Establis mg t') 
the use of au°- t e other agreeme e agreements in Annex IA as the 'WTO Agreem_e? n' 
of 1~e GA'fT. ;:~~tionaJ SPS s::l~prevaiI to the extent of the conflict." In a?J:O~; 
ou One cornrnenta · 3.2 SPS and La~,./ ~ay support a defence to an alleged Vl s provj · ry su ''"Wenr Arti I Ortin & sions in the SP ggests that bee ' c e 3 SPS, paras 27-29. bigu• 

i2 oC Petersmann (eds) S2 Agreement toause of the recital, a panel might interpret amn jo: 
DN'J's'~°;;ie, I I I, I I 7 23 75, 335. accord with the GAIT. Marceau & Trachtrna ' 

13 One ~7 (1995), 4 IO 7-38, 24 I' 38 7 Se ec, 4, 
of_Anirna1 i~iess was th~ te "Www.wt~.or e/~gre_ement on Agriculture, Pr~arnble;. 
Milk Products)ducts (other th ague of Nationsg C nghsh( tratop_e/ agric_e/ agnc_e.htd JJTlPort 

' 2° Feb. 193t0 Meat, Meat p onven~on concerning the Export an Milk arid 
' LNTs 193, 59_reparations, Fresh Animal Products, 

cli.AR.NoVT'T'7 

J 
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d nee on the SPS Agreement has influence 1 11.., • • . ru e . . I c l11e Jun~-
0 J"tinsP v-Y 14 Rec. 1 1s seemmg y a restatement of J\ 1 XX . 

f f t J\J~· Art XX' .. Ch T r . ht. b, . e \ 11 J\f · text of · s apcau. he one main ,-l:,a 
·111 e o the con :,~r uI111trence 

Jde''c 994- in rrrr 1994 appears to be more obligatory (by . 
,,rt ~1·· I .. , 'l GA.1 .l . usmg th~ 
rG1,,1 rt· IV.. he SPS Preamble which uses the word .. should:~ v A than t B d · . • •ct . i11:1\, 1 ail'') he Appellate o y mte rpre ted the te rm "should'" . 

,i 51 A·crall, t • " h ti " h . in -oJV d'---- t~ y• ,, orrnat1ve rat e r 1an ex ortattvc ' ' and •h ,. 11 C 1,a 11 V as n . . ' £ · ' ere,ore 
~1 11 

.,_ 1 vs 15 The quesuon thus anses whe ther a reaffirmation lh 
IJ· duty• d fi d . at Mi· 1-11g a ld be prevente rom a optmg o r enforcing mea ifer1 ,, shoU . . surc~s 

t-0
1 ,{ertlber t life or health (subject to hsted requirements} could i... 

'110 i• protec WTO M uc · s5arY to bl as a defence by a ember. In my view it is onr. 1ree cae • ' -'.:.,,i;tly inv0 mble to interpret a particular obligatio. n; it is q ujte another 
OJlv- e a prea 1. . . 
. ~; 11gto us ble as an ob 1gat1on or an exception. Thus, the Appellate 
u• prearn R 1 fr . 
101reata d not elevate ec. to a eestand1ng defence. 
sodY woul 

. 1 ds to a conclusion that despite Rec. 1, the SPS Agreement . nalys1s ea 
Tlus a atory measures by Member governments that are objectively 

render nug . 1 1 1· c h cail rotect human, an1ma or p ant 11e or ealth, even when those 
ecessary to P · d h h b' · 'fi bl · · · · 0 are not apphe t roug ar 1trary or unJustI a e cliscnmmatlon 

measures . . . . 1 16 not a disguised restnction on 1nternationa trade. A hypothetical 
and are . l"d SPS c hi le might be an otherwise va 1 measure 1or w ch the regulat-
examp · · k fi Ifill" th . government cannot pmnt to a ns assessment u mg e extensive mg 17 
requirements of the SPS Agreement. 

InAustralia--Salmon, the Appellate Body noted that the fundamental impor-
tance of Art. 2.3 is reflected in Rec. 1. 18 One can also see Rec. 1 reflected 
in Arts 2.1 and 2.2. 

7 

8 

Rec. I refers to the requirement that SPS measures not be applied in 9 

f, 

rt 
d 

a_m~nner which would constitute a means of arbitrary or unjustifiable 
~scnmination. This provision highlights the fact that the SPS Agreement 
aims t~ prevent discrimination (see arts. 2.3, 5.5). But it is important to 
recognize th t th S . dis . . . a e PS Agreement goes well beyond the goal of preventmg 

cnnunatio .,.... di " disc· . n. 1,o quote Pro£ Hudec, the SPS Agreement embo es post-
nnunatory" WTO 1 19 aw. ----II Go 

II h, JW'r 40 (2 
]£L Appellate Bod 006), 655, 668. . 

16 i(i~O), 563-\~eport, Canada-Aircraft, WT /DS70/ AB/R, para. 187. See Behboodi, 
lar S\'n --sardine th . . 
l'Bt, anct subs:~n e panel examined Rec. 6 of the TBT Prean:i~Ie, which has a Sim~ 
~' Sarts some Ii c~ to Rec. 2. The Panel found that this provision, as well ;~t. t 
as 1Ds231 iWf1ns~~;°n the regulatory autonomy of WTO Members. Pan~Sa:~i:s: 

~Pll~bl AB;R p R, adopted as modified by Appellate Body Report, EC h "tal 
i1 See .-1: defenc~. aras 7 .119-7 .120. The Panel did not appear to consider t e reo 

lbi4 Ira/ta--. 
i, If ·, Pa Salmon WT 

lldec, Bra. 25 I. ' IDS 18/ AB/R, paras. 127-135 . 
. C. lnt'l & .A Comp. L. Rev. 26 (2003), 185-195. 
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~y ~ltA_ 

c. Improving Health (Rec. 2) st
l\.t., 

370 

A ment clearly has a trade purpose but h 
Th SPS gree ' w eth JO c 

1
-5 not as clear. Rec. 2 of the Preambl er it als I alth purpose e to th -ah 

1c · orializes the desire of Members "to improve th e SPs ;\ a., a. 
mcnt mem ' • · · · e hu gi-e . al h alth and phytosamtary situation m all Members,, 0 man h . P. amm e, . · l d · ,.,,_ec ') e,11th h t improVIng human, amma an plant health . , · .:: ther r , 
suggests t a I EC u h is one of e1r1rp 
of the WfO Agreement. n - normones, t e Appellate Boct the <lil'll~ 

f th 
" •ght and duh, of Members to protect the life and h Y took n o e n ::, . ealth ritp 

I ,, 20 Indeed the WTO Secretanat echoes that posi' t• . of thr· peop e . ' . . ion in c ir 
. . "Consumers in all countnes benefit. The SPS Agreeme h 0 ntend. mg. h c. f . nt elps 
and in many cases enhances, t e sa1ety o their food as it en · ensurP. 

'fi . c. • • h' courage 
systematic use of scient1 c m1ormation m t 1s regard, thus r d . s the 

d . 'fi d d . . "21 e uc1ng h scope for arbitrary an unJUStI e ec1s1ons. It is interest· t e tng ton 
however, that a leading health law scholar argues that the WTO i 0te, 

li . " d 1 " s rnerely "reactive to health po c1es an can on y say no to such polic· ,, . . ies, and 
that "the WTO can neither formulate its own health policies no • r instruct 
members to do so."22 

11 Rec. 2 has relevance for all of the SPS Agreement and particularly for the 
scope of Art. 9 regarding technical assistance. WTO efforts to promote food 
safety were slow in starting, but the Standards and Trade Development 
Facility (a joint venture of international organizations) shows the potential 
for cooperation. Recently, several international organizations, including the 
WTO, established the International Portal on Food Safety, Animal & Plant 
Health, which has a wealth of information on health issues. The portal says 
that its purpose is to facilitate trade in food and agriculture products and 
to support the implementation of the SPS Agreement. 

12 The term "phytosanitary situation" in Rec. 2 is not defined, and one might 
infer the meaning of plant health. 

D. Bilateral Agreements (Rec. 3) 

13 li don 
Rec 3 t h · ft n apP e · ~o es t at sarutary and phytosanitary measures are O e d be read 
the basis of b"l al . · 1 shoul . . 1 ater agreements or protocols.23 This recita que51• 
m COiljuncti "th Art hall upon re al . on Wl • 4.2, which states that Members s ' 1tilater.v 
enter mto cons lt . . . 1 and mu u anons with the aim of achieving btlatera 

ddcdl· 
20 EC-Hor rn hasis a. )lftfll' 
21 WTO Um.odnes, WT /DS26/ AB/R WT /DS48/ AB/R para. 177 (e oprg/englis 

' n erstandin th ' ' WWW wto-top_e/ sps_e/ spsund h g e SPS Agreement, para 17, See < · 
22 Bio he _e. tm> 
23 s C 'JIEL_ 4 (2002) 825 845 ee, e.g., Antake B ' , . 

' NA lnt'l Trade Rep. 21 (2004), 17 58. 
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on recognition of the equivaJ 37 I' •11ents 12 2 h ence of . . 
, (fl-eet t is Art. . on t e role of th SP . SPecified Snc. 
;'.~so reJevan The question whether a biJaet S Committee . • .,) tntasurcs 
;\J . uons. era] a · m rn<' , • 
,,gooa an SPS challenge at the WTo h fll'eernen1 co, Id ou,•Rin~ ;,r,nce to as not arisen. , "'rv.: as a 

Minimizing Negative Trade Ett 
£. ects (Recs 4 

. . . 
4 tates the desire to establish a multilat 

1 
c-. 

Rec. s 'd h d 1 era irarnewo k f 
. . 1·nes to gm e t e eve opment, adoption d r o ru les and '" d1sc1p I • • • an enforc , 

res in order to m1n1m1ze their negative effi ernent of SPS 
n1easu . h A 5 6 h' . ects on trade Th. . uld be read wit rt. . w 1ch implements th al : . is recital sho e go of min, · · rive effects of SPS measures on trade. The multil al rnizmg the 
nega • ater framework of 
_.1 5 in the SPS Agreement 1s strengthened considerabl b h . 
nue • • 1 y y t e continuous . corporation of 1nternat1ona standards. Rec. 5 recogni th . 
in • • zes e important Contribution that international standards, guidelines and recom d . 

. . . . . men at1ons 
can make m this regard, that 1s, 1n helping to achieve the goal of minimiz-
ing the negative trade effects of SPS measures. Art. 12.4 directs the SPS 
Committee to establish a list of international standards relating to national 
measures that have a "major trade impact." Annex B:5 calls for notification 
when SPS regulations may have a significant effect on trade. 

InEC-Approval and Marketing ef Biotech Products, the Panel suggested that its 15 
in~rpretation of Annex C: 1 lit. a Was supported by the object and purpose 
of the SPS Agreement as evidenced by Rec. 4 which refers to rrurumizmg 
negative trade effects. 24 

F II · . p · nciple (Rec. 6) · a.nnonization and the Precautionary n 

R . d SPS measures 16 ec. 6 stat h h f harmomze · on h es t e desire to further t e use O . d ommendauons 
t e b . . . d 1 es an rec , . h deveI a

s
is of international standards, gui e 1~ 

1 
rganizations ' wit r-

oped b d 01ona o · o out . Y the relevant international an rei:,~ 
1 

el of protection 
requ1rin 1.,.. • ropnate ev the dra1t hurna g 1v1embers to change their app as added to 

S n, anirna1 h " Th. s phrase w Ps A. or plant life or healt • 1 . . n " . 
1
7 

~1, greernent toward the end of the nego1:1auo · t referred to 10 
wiernber' ion is a concep . Although ¾. 3.3 ( s appropriate level of protect din Annex A.5. ·rernents 

R and rn . . ) d define · n requ1 f ec. 6 . any other proV1s1ons an onizatio . level 0 
of S~s tn1ght be taken to mean that the harrn its appropriate 

could t change not require a Member 0 
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aJ discipline m Art. 3.3 makes 1t clear th . the acru . . at a M prulecoon, . . "11 level of protecllon m accordance . ef'llk de nunc 115 o, . With A U('r 
bas to rcr rdlcss of a Member's ap~ropn_ate level of risk i tt. 5_ 
funhcnnore, rega J •.n a level of protection clifferent from th' f an ~tx. Id resu r • .. , at d. , ,) 
rnca.sure wou . aJ tandard that measure must not be incon . 1Claterj 
h... inrcrnauon s ' , w sistent . 
v/ an . . . f lhc SPS Agreement. with 
a ll)' pro\1.SIOII O • 

f furthering use of hannomzed measures is 
/8 Tbe goal 0

d.· • lines in Art. 3 (Harmonization). In EC- Ho Pron-ioterj 
hrough the iscip · . . h 'Tnones h 1 

· Bod -cfcrred to Rec. 6 m reversing t e Panel's inte • t e 
Appdla1c Y I h p I rpretati 

3 I v At issue was whether t e ane was correct that the . 0 n 
of An. · · b d • . require . Art 3 I that measures be ase on mternatJonal standard · mcn1 rn · · · ,, . . 1 d s n-iean1 . L . . res had to "conform to mternat10na stan ards. The A 
uia l measu . . PPellate 
Body held t1Jat the harmomzat10n of SPS measures on the basis of inter. 
national standards was a goal of the SPS Agreement to be realized . 

bl. d "" h h d " 28 in the future rather than o 1ge m t e ere ~n now . . The Appellate 
Body marshalled several arguments to reach this conclus1on, inducling that 
Rec. 6 records the desire by Members "to further the use" of harmoniz d 

• 29 e measures rather than to mandate conforrmty. 

/9 The precautionary principle counsels preemptive action or inaction in 
ilie absence of scientific information about potentially irreversible risks.30 The 
principle has proved difficult to put into practice for many reasons, including 
ilie fact that it has become imbued with transcendental and cultural values. 
In EC-Hrmrwnes, the Appellate Body held that the "precautionary principle" 
is "reflected" in Arts 3.3 and 5.7, and in Rec. 6, which recognize the right 
of Members to establish their own level of sanitary protection that "may 
be higher (i.e., more cautious) than that implied" in existing international 
standards. 31 Although ,comprehensible with regard to Art. 5. 7, this holding 
is puzzling with regard to Art. 3.3 and the Preamble. A choice to be more 
risk averse than implied in an international standard has little to do with 
ilie precautionary principle, which is about decision-making in the absence 
of scientific information. When sufficient scientific data is available to make 
rat" Id · · · · ry 

.
10~a eciswns m the presence of uncertainty, then the precautwna 

pnnciple has little relevance. The principle becomes relevant, however, 

26 See Art. 3 3 
27 • • 

EC- Hormones WT /DS26 C Sardines, the 
~ppellate Body ref~ d I ABIR, WT /DS48/ AB/R, para. l 65 . In E - ·bution of 
international stand rrdse Eto Rec. 3 of the TBT Preamble as recognizing the contn 

28 Er- ar · C-Sardi WT IDS v-HorTTUJnts WT IDS2 nes, 23 l / AB/R, para. 215. 
: Ibid. See l..and~ehr Arti I 6~ ABIR, WT /DS48/ AB/R, para. l 65. 

9
_ 

. For the precautio~ c e_ ~PS, para. 18. 429-46 '. 
~uner, Duke J. Com ary p~nc1ple see: Boutill.on, Mich. J. Int') L. 23 (2002), 583- 59~, 
tlrrwn, 138- 155; Vzct·: Int 1 ~- l3 (2003), 207- 262; Gehring, in: Kouja (edj.), Transnat 1 

• 3;0)~002), 323-389.' ransnat I Law. 14 (2001), 295- 321; Bohanes, Colurn- · 
Hormones WT IDS 

' 261 AB/R, WT /DS48/ AB/R, para. I 24. 
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is not enough scientific • r o,ere . . ln1orrn . 3 
ht''' · when an international sta d ation to . 73 

11 nllY · e: . n ard · fllake ~1,r"" scientific m1ormat1on avail bl exists, it such dt . . 
l . ,vas . a . c Th was Wti c1s:io~ 
~
1
rii; , k a higher level of protecti · us, a de . . · lttri ht - ~-. to see . all on than . c1s1on by tau~ 

o,rnt rd would typic y not need to stand PrOVtdcd in . . a gov,r d:t d b al . on th an •nt . n-
sr.'11 .· 't woul e a norm exercise bv e precautio ernat1r>nal het 1 • , a gov nary . 
i11t ' to be more protective of ind' .d ernrnent f . · Pnnriple · oOlY, 1v1 uals th O 

lls · 
1
1111011 • rnational process. · an the lev 1 , regulatory 
ill the ,nte - e agrerd upon 

C
:---Hormones, the Appellate body ex 1 . 

\ £ b · · P ained th o_ . l "has not een wntten mto the SPic, A at the pre . 11t1CIP e th .., greem.ent caut1onar 
P.. sPS measures at are otherwise inc . as a ground fi . Y 20 tihl\ng . . l . . ons1stent wi th h . or J11s-
. :_ bers set out m parucu ar proV1s1ons of th A . t e obligations f ~krn at greement" ·12 o 

h 
WTO Secretariat has opined that Membe " . i e . . . l ' . rs can to som 

1 
'precauuonary pnnc1p e , a kind of 'safety fi , · e extent apply 21 

tl~ 'fi uncertainty". 33 rst approach to deal with 
sc1entl c 
Many international SPS standards have been d d b· _ . C . . th I . a opte y the Codex 22 
J\limentanus omm1ss1on, e nternational Office of E · . . • pizootics and the 
Secretanat of the International Plant Protection Convent.I· 34 on. 

G. Developing Countries (Rec. 7) 

Rec. 7 refers to the challenges faced by developing countries. In particular, 23 
this recital recognizes that developing country Members may encounter 
special difficulties in complying with the SPS measures of importing 
countries, and also in the formulation and application of SPS measures in 
fueir own territories. The recital expresses a desire to assist, and !hat goal 

IS pursued in Arts 9, 10, and 14.35 

H. Outlook 
the SPS P dualistic course of the SPS 24 

, A.... reamble is a roadmap to the future ·n play out of 
·ireeme t C . f the drafters w1 ,, n 
Usi n · ertainly, the expectations O • al SPS measures. iet 

0 

ng the Agreement to rigorously supervise nation 

----l2 lb' e/whatis_e/ 
13 id. r hi theWtD-

tif WTo S wto.org/ eng is dated 
,e/ag~

4 
tandards and Safety, availabale at <WWW· ;W/23, for up GI 

. li C1s _e.htm. l and G/SPS ps/GEN/185, 
~forniati~/W/18 and Corr.l (Codex); G/SPS/W/

2
aEN/177, G/S et seq.; 

~ 1C£.N~2~~e e.g. G/SPS/W/107/Rev.l, G~;bfN/282, . le 10srs, paras I 
lidb See&ib , G/SPS/GEN/271, and G/SP S 'bert-Fohr, ;\rue 

rii, ¼ ct~-Fohr, Article 9 SPS, paras 1 et seq.; ei 
4 SPS, paras l et seq. 
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HY'ros.t\I\T11' i\n.v 
the other hand, public opinion will continue to d . ~tJ\.s~ 
broaden the work of the WTO Secretariat and thnvSe Wl'o 1,j: 

8 

. d h . al e PS C elllb to embrace normative an tee me assistance a t· . . olll.lll. · ers t 36 I c IVItJes . Ittee a 
moting public health. mprovements in public h 1 In fav00 

80 as 
. h gul . . ea th co I r of a government tig tens re anon agamst particul . . u d also Pro.. 

the "consistency" mandated in Art. 5.5 SPS ar nsks In Order t Occur if 
. o ach· Ieve 

--:----
See Ou,._ _ . 

~-,~, in: .\'n-. 
~ ''PSOlr &~ 

(eds), 207, 225-??7 
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. '10 . ~li'lce Brill 
~~!ico11iJl""J 
~i~· 

sf'S µd_de I tlslorlS 
(i~,al pro lies to all sanitary and phytosanrtary measures which 

~ment apP·nternational trade. Such measures shall be dev loped may, direct1-t 

1
. 'f)li~ di;:ect!Y• aff~; ~e provisions of this Agreement. e and applied 
or 111 c,rdance w of this Agreement, the definitions provided in Annex A , 
ill a'~e pllrp0ses 

O 
integral part of this Agreement. shalt ~ -

2- ror anne,ces ~re ~reement shall affect the rights of Members under the 
J. ~~ing in this ·ers to Trade with respect to measures not within ... _ Agreement 
4. ,.o rechnical Barri Ul'III: scope of this 

~rnent 

~neJC A 
oefinitions 

phytosanitary measure-Any measure applied: 
1. Sonito,Y ort ct animal or plant life or health within the territory of the Member from 

a) ~~r~r~ing from the_ entry, es~blishmen~ or spread of pests, diseases, disease-car-
. organisms or disease-causing organisms; 

rymgrotect human or animal life or health within the territory of the Member from 
b) top dd" . . . d' . risks arising from a 1t1ves, contaminants, toxins or 1sease-causmg organisms in 

foods, beverages or feedstuffs; 
c) to protect human life _or health_ within the territory of the Member from risks aris-

ing from diseases carried by animals, plants or products thereof, or from the entry, 
establishment or spread of pests; or 

d) to prevent or limit other damage within the territory of the Member from the entry 
establishment or spread of pests. 

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations, 
requirements and procedures including, inter alia, end product criteria; processes and 
production methods; testing, inspection, certification and approval procedures; quarantine 
treatments including relevant requirements associated with the transport of animals or 
plants, or with the materials necessary for their survival during transport; provisions 
on relevant statistical methods, sampling procedures and methods of risk assessment 

2 
~d pac~~ng and labelling requirements directly related to food safety. . 

· p~~on,~atJon-The establishment, recognition and application of common sanitary and 
l. Int' s~nitary measures by different Members. 

a) e~~ona/ standards, guidelines and recommendations . . c r ood safety, the standards guidelines and recommendations established by the 
p od.e~ Alimentarius Commis~ion relating to food additives, veterinary drug and 
g~~ti~!de residues, contaminants, methods of analysis and sampling, and codes a

nd 

b) for :~~:I of hygienic practice; endations 
devel health and zoonoses the standards guidelines and recomm 

c) for p~Ped under the auspices ot' the lnternatio~al Office of Epizootics; . 
d ant health h . 'd 1· d recommendations _eveloped un , t e international standards, gu1 e mes an . Plant Protec· 
tion Con ~er the auspices of the Secretariat of the International. . h. the fro... vent1on . . . operating wit m 

d) i""'' 1ework f in cooperation with regional organizat1~ns 
or lllatters the International Plant Protection Convention; and d d guidelines 

4 
~: recornn,~~~o~ered by the above organizations, appr~priate s~a~aro~ganizations 

· ~sk n for n, ations promulgated by other relevant internat10
. 

osse ernbersh· . b h Committee. ~st or s~rnent-Th 1P to all Members, as identified Y t e . t or spread of a 

b
o~ Ph~1sease With~ evaluation of the likelihood of entry, eStabhsh~.eng to the sanitary 
10100i sanitary in the territory of an importing Member accor '" . ted potential 

eff c.Cal 31\d rneasur h' . d d of the assoc1a to 'cts 
O 

econo . es w ich might be apphe , an tential for adverse 
S, 

4 
~ins 

0
~ hurnan or m,~ consequences; or the evaluation of thed~\es contaminants, 

PPropr;ot disease.caua~1mal health arising from the presence of a ' 
~ProPria: le-ve/ of so s1.ng organisms in food, beverages or feed~t f p·rotection deemed 

fllan, an~ by the M:lt~ry or phytosanitary protection-The lev~ measure to protect 
l'tlal or plan~. er establishing a sanitary or phytosanita 

life or health within its territory. 
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376 A . fer to this concept as the "acceptabl 
1 otherwise re e eve1 "' Members "' 

NOTE: Many whether all of a country, part of a country 
risk". . free areo--~n area:dentified by the competent authorities, in .:.i_~r an 

6 Pest· or disease- I countries, as I .. ,11ch a · of severa not occur. 
or partS t or disease does rea may surround, be surrounded by, or be a . 
specifi~ ~es est· or dise~~-free a of a country or in a geographic region Which i d1acent 
NOTE. p whether within part I s ·1n which a specific pest or disease is k Ocludes an area- I countr e - noWn 
to f or all of severa . 1 control measures such as the establishment of to 
partsr ~ut is subject to rffeg1ona es which will confine or eradicate the pest or pd~otec. occu ill ce and bu er zon isease tion, surve an 
in question. . prevalence-An area, whether all of a country Part f P t or disease . 'd 'fi d b h ' o a 7. Area of low es f everal countries, as I ent1 1e y t e competent authorit• 
country, or all or parts 

O 
sd'isease occurs at low levels and which is subject to effec:~ . h' h pecific pest or u,e 

m ~e:~an~:. control or eradication measures. 
SU " • I" . I d fi h . h r ose of these definitions, amma inc u es 1s and wild fauna; 

f.~:~.~ein!i~: ~o;ef~ ~nd wild flora; "pests" include weeds; and "contaminants" include 
p~sticide and veterinary drug residues and extraneous matter. 
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. k Assessment (Para. 4) 
.00n of JUs ropriate Level of Protection (Para. 5) 17 

,• pe~11;00n of 1.P!c and Low-Pest or Disease Prevalence Arca (Pa - · 1 
1,· pe 1;oisease· TBT Agreet:nent (Art. 1.4) ras & ' Ml 
\ . pe5t· •11 tO t e 19, ,,1. ·oosbJ.r-eJ11.t1 $ 1: 

C· ~11t100" 
O· 

Application of the SPS Agreement (Art. I .. I) 
;.. 

Indirect Effect on Trade 
pifect or . 

1, that the SPS Agreement applies to sanitary and phytr'la • 1 
1 states . . d. . . ' , nir,11y 

;\rt- I. s that "may, directly or m irect!y, affe~~ mternabonaJ trade". ln 
111easure (USl the panel parsed this proVIs1on and explained· th--t ·t Hormones 'I, " 1 EC-- requirements for the Agreement to apply-namely, that there 

t the two h · Lr d I SPS se PS measure and t at 1t auects tra e. measures are defined in 
· anS w· 15 A as elaborated below. 1th regard to affecting trade the panel Annex . ' . ted to Art. 1.1 and noted that 1t cannot be contested that the import 
pain · · 1 d 2 Th h "di ban at issue affects mternationa tra e. e p rase rectly or indirectly" 
is contained in 11 WTO covered agreements. The phrase "affecting trade 
in services" appears in Art. I: 1 GATS (Scope and Definition). 

The term of "affecting" in Art. 1.1. is not defined, but past GATI and 2 
wro practice suggests that this term would be given a broad play. Thus, the 
term "affecting" does not seem to require showing a quantifiable impact on 
trade. In EC-Bananas III, the Appellate Body stated that the term "affecting'' 
inArt.1:1 GATS reflects the intent of the drafters to give a broad reach to 
the GATS, and is reinforced by conclusions of previous panels that the term 
"a!fecting" in the context of Art. III GATT 1994 is wider in scope than 
such terms as "regulating" or "governing". 3 In an influential early GATI 
~e,_ Itafy--Agricultural Machinery the panel found that the word "affecting" 
llllplies th t th ' gul . th . a e drafters intended to cover not only the laws and re anons 
Uili~~ ili I or regu1 . govern the conditions of sale or purchase, but o any . ~ws 

betw anons that might adversely modify the conditions of compentton 
een dom · k 

1 eStic and imported products on the internal mar et. 
nEc-A 3 

an SPs rnPProval and Marketing of Biot,ech Products, the panel explained that for . 
ad easure to ffi • . . . that there be ernonstr . a ect mternational trade 1t 1s not necessary 1 ~so anon th th ' d ,, 5 The pane ernPha · at e measure "has an actual effect on tra e · 

sized that trade could be affected in a direct or indirect way. 

1 Panel Ile 
l ibid Port Ee , l\pp~fi~ta. 8.23. -Hormones (US), WT /DS26/R/USA, para. 8-36· 
1 Panel !lee Body R.e 

Ds2:a.ne1 R Port, Ital port, !iC-Bananas III, WT /DS27 I ABIR, para. 220· 
VR, w¥,0 rt, Et-~gncuftural Machinery, BISD 7S/60, para. l~T/DS291/R, VVTI 

4, 1DS'2.93/R.PProval and Marketing ef Biotech Prod11cts, 
"-. ' Para. 7 .435. 
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. G ods . rted and internally made produc d 1.11 o aJI to impo f d . ts D Tra e I equ Y 'festations o omest1c policy · · fl 11 apP Y rl be mant · • 
1 

. , not 
·••ures o c 'll rcgula Y applied exclusive y to 1rnp

011 
SI'S me,.., s w1 res are ed 

SI'S measure_ s SPS measu . n is being attempted. Thus, . Somcume , . importatJO 
adc pabcy. ducts whose SPS . 

ll1 I cLS or to pro . d but because is an Annex IA Pro< u r. ade tn goo s, · d Th 
·pcci,y tr . . d t trade in goo s. us, a rneasur I does not s . hm1te o I . e 

M, I· ,11, ;~ scope " . rvice presumab y 1s not covered by covered agrecn~c ' or phytosamtary se 
. . a sanitary ·,Oect1ng 

~he SPS Agreement. 

1 p SPS Measures bli ation to Deve o . 
m. O g "shall be developed and applied in th t SPS measures 
Art. I.I states a . . f this Agreement". The concept of devel-'th the prov1S1ons o h' h 
accordance W1 • n 4 f the SPS Preamble w IC states that SPS · fleeted m 1'.eC. 0 
opment _

15 
re dev fo,1iment adoption, and enforcement of SPS measures. 

rules gmde the e r ' d" · · If bl' · 
. h h th phrase "shall be develope IS Itse an o Igation The issue w et er e 

b liti ated in WTO dispute settlement. In EC-Hormones, the has not een g d al . ,, . SP 
question ensued as to whether there were "proce ur reqmrements m S 
Art. 5.1 for the regulator to actually take the risk assessment into account 
in developing an SPS regulation. The Appellate Body characterized as an 
"error in law" the panel's holding that there was a "minimum procedural 
requirement" in Art. 5.1 for some "subjectivity" to be present in particular 
individuals.

6 
The Appellate Body's ruling seems to suggest that regulators 

do not have to develop an SPS measure by using a risk assessment so long 
as a defendant government can show that a measure is substantively based 
~nh a nsk assessment by the time that the matter goes before a WTO panel. rer aps that issue will b 'd d 

Th e recons1 ere by the Appellate Body in a future case. ere may also b . d . 
requires M 6 e consi eration in the future as to whether Art. 1.1 

em ers to proactively develop SPS measures. 

IV. Obligations Rega.rdin S . 7 
As with Hrrr. g ubnationa} Measures rv 1 0 covered 
not on! agreements all d 
s b )'. to measures of th gener Y, a Member's obligations exten u national e central g f 
Salmon governtnents I th overnment, but also to measures 0 case the . n e co r 1 · 

' Panel, noting Ar rnp 1ance phase of the Austra za--
t. 

13 
SPS and Art. 22.9 DSU, held that 6 A. 

189 PPellate Boct 
to . Rat~er than y ~Port, £c-

an obJectiv a subjective . Hormones WT 
e relationship b::lilrernent, the A IDS26; ABIR, WT /DS48/ AB/R, para. 

een 
th

e challen~~~ll;; Body declared that Art. 5.1 referrccl 
S measure and a risk assessment. 
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the state of Tasmanja felJ under I.he re~n"1hiltr,, 06 
ta]{en b)' lia objected to the measure. 7 

ure ·f Austra 
1e:i'i ven 1 

,1 fl ,Jjil C 
,\1l5LI ' • 
. J\pPJicatton 
V, f,.,p•'~r the temporal application of the SI'S Agrremenr >rose in 

esuo!l h Appella te Body held tha t the Agrecmrnt applies to, 
·1e qt.1 T e 5 h . 11 r1

0
,mones. d before 199 t at conunue to be in fo rce.0, Furtner-

&C_,-r,, enacte h A 2 2 . g.5ures llate Body stated t at rts . , 2.3, 3.3 and 5.6 exprrssly 
flle..,, the ApPe. pplicability to SPS measures existing before l J anuary 
i110'' ' Jate their a 
conteJllP 
1995, 

. hip to Accession Protocols 

ll 

VI, Relat1ons . . . . . . . 
. hip of SPS rules to the addiaonal disoplmes m rndividuaJ 9 

Th relations . . e 
1 

f Accession has yet to be determined. Many accession protocols 
prowco s o SPS bl" . . plicant WTO-plus o 1gations. 
contain ap 

B. Definition of Treaty Terms (Art. 1.2 and Annex A) 

Art. 1.2 states that the definitions in Annex A shall apply. Art. l.3 states / 0 
that all of the SPS Annexes are an integral part of the SPS Agreement. 

I. Scope of SPS Measures (Annex A, Para. 1) 

SPS measures are defined in Annex A: I . In EC-Approval and Marketing of 
~wte~h Products, the Panel opined that in determining whether the measure 
Ill dispute . SPS " d Ill b is an measure (rather than a non-SPS measure), regar 

ust e had t h . form . 0 sue elements as the purpose of the measure, its legal 
and its nature". 9 

I. Pu....,. An -.,ose 
nexA•l · · provid d IYithin th es efinitions of the purposes of measures that come 

ap e scop f h i\grurpose listed . e O the SPS Agreement. If a measure does not ave 
eenient p in para. 1, then that measure is not covered by the SPS 

· ara. 1 begins by listing four purposes, lit. a- d, broadly related 

>------
l.16~ane1 Re 
a . Port, A:ustraf 3 / :C-..__ r, Ia-Salmon (Artide215- Canadal WT/DSI8/RW,paras 7·12-

7
·
1 

' 
D l:c •1orrno . ,;, 

S29 ~ PPi nes, WT IDS 31R, Pa:va[ and Mar 26/ AB/R, WT /DS48/ AB/R, paras 128, 130. 
a. 7-149. ketmg ef Biotech Products, WT/DS29!/R, WT/DS292/R, WT/ 
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tE,N'l' oNAI' · 
0~ h alth or to the prevention of othe 

380 . al r plant li.fi e_ or e SPS dispute, no shorthand des/ ·cl~rn-
1111 o I in an d npt,a hurnan, an N verthe ess, . 0· on of the conteste measure t _n to · 1s e 1 arnma O see f gc f roll'I pcs r a carefu ex merated risks that come under the t , 

a b t'rute io f the enu 'd d N errns can su s J r rnore o h SPS cases den e up to overnber ()00 ' hes one O JI of t e · 6 
it niatc ent. 10 In a . d that the measure was aimed at lea , 
of the Agreell'I Hate Body note st one 

I or Appe 11 
the pan~ - d urposes. . . . 
of the ht. a p t d that the Annex A: 1 defimttons do he Panel no e r t\at 

} ,han-Applts, t f a aiven measure as a 1actor to deterrni !3 In ar de effect o o· . 
12 

ne 
isider the tra . • s not a phytosamtary measure. The Pan 

1 cor. easure is or I . SPS e 
whether such a m the definition does not reqmre measures to be 

h r stated that 13 
urt de or legally enforceable. man atory . 

. SPS asure-for example, one aimed at pests- can come 14 A parucular me h I A z· ('I l 
f th ee of the subparagrap s. n ustra za-->.Ja mon the within the scope o r . ' 

I d t Select the subparagraph by which the measure was more Pane seeme o 
. d" 14 "appropnately covere . 

J 5 Each of the lit. a-c refers to a distinct range of beneficiaries. Thus, lit. a is 
aimed at the protection of "animal or plant life or health". Lit. b is aimed 
at the protection of "human or animal life or health". Lit. c is aimed at the 
protection of "human life or health". Lit. d does not specify a beneficiary. 
In EC-Approval and Marketing of Biotech Products, the Panel held that the 
purpose for which a measure was adopted is not conclusive on whether th

e measure is an SPS measure; rather a panel has to look at whether the 
measure is being "a li d" r f ' d · 

PP e 1or one o the enumerated purposes. 15 In omg so, the purpose is to ascert . d " h b . . . . . " 
n t · h ame on t e as1s of objective cons1derat1ons , o Just t e purposes arti 1 . b h 

cu atmg Y t e defendant government. 16 

--10 s 
ee Echols 97 Ui 

ii In three ' ; oiff, in: Melinde Orti 
Australia-Sal of the cases, the pu z- z & Sanchez (eds), 223. t 
WT1Ds1s1:;, WT/DSt8/R rpose was found in lit. a. Those were: Panel Repor , 
pa,,_ 8. I 2; Pane1~ra. 172; p~"~· 8· 3 7; Appellate Body Report Australia-~tf ; • 
t~?Ose Was found fu

0
~,Japan-App1e/~';f;Pan-Agricultural Produc; JI, WT/DS th; 

WT1~;~917-;;APProva[ ~n~· tc-ke1!or~ones (US~24W5T1R
1

D,para. 8.13. In the four
8
~t~~ the 12 

]a 1'., the 1.viar: ting of B· 'I, S26/R/USA, para. · · 
2
;R, 

13 Ibiart--Appfes, W\~D~ Was found in ~rch Products, WT /DS29 l /R, WT /DS29 
the A.pp;n~:; 8.1 I 1, The ~45/R, Para. 8.2[our subparagraphs. 
1;nerany is wit _ody found th PPellate Bod di . . r case, 

•,)1'1'1ns161'tthe !Cope oft a non.Jegiu _d not review this holding. In an earl\Cllble 
644 

4'"••Ha-.s (R, Paras 10~eic B. Ap:e~nforceable instrument that was •~Pp,,dil'i 
is I) a rnon, Wy IDs 105. ate Body Report Janan-Agricultura D cC--....A 18/R_ ' r 

S293/R_ PProva[ , Para 8 9) 641, 
IG Ibid' Para. 7.~~d Atarketin . . .34; Pauwelyn (1999), JIEL 2 (199 ' 

·, Para. 7 25 7. g of Biotech A y{f I 
. 58. oducts, Wr IDS29 l /R WT /DS292/R, 

' 

( 
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Ures relating to food fa]) into one of th•s• meas . .... ... can~lll-
rrtJJatorY asures that would restnct the en try of i:t1tnk v ..1 

l reEJ- le me d c. d h . .J, . ioou, 
1 

t al e"arnP ' -organic foo , 100 t at VIOiates cufrturaE rah() ....... /'lo ,1 for d 11011 • . . • . . ,..,_,, o r 
·es- i..er foO , ted inhumanely appear to be outs'lde the ten:n . 

fl J{os•• . als trea . . fi b" . . s 
10

(1- ...., aoJril _,.ent. Risks rom 1ote rro n sm m food a pl\"lea.r t"' .._ 
1 _ _ ,1 fro•·· ~~ee••· , . . r c •~ 1>e 
fOU" e sJ'S_ b- '[his is the authors analysis; no such iss ues have cnmf' 
of tll d bY ht- b-_ te settlement as of Novembe r 2006. 
covere W'fO d1spu . 
through phs of para. 1 descnbe m easures as bei ng aimed at 

bparagra f d " . L!- th 
I 

four su revention o amage w1tlll.ll e terri-tory" of rhe 
Al ·on or P h · · 
I P

rotectl . the measure. Thus, t e geographic dom am of rhe S PS 
11e • posing •'efllber irn t extend to measures to protect humans, animals o r plants 
in t does no . Agreernen •tory of the regulating government. For example, a measu re 

·d the tern . al . h . d" outs• e. the export of an1m s wit certam 1seases would presumably 
prevenung d by the SPS Agreement. When a measure is not covered by 

be covere . not S A eernent such a measure cannot VIOiate the SPS Agreement 
the SP gr ' · 

th rd to the proper interpretative approach to ascertain-
Wi rega . . the existence of an SPS measure, the Panel m EC- Approval and 
;;rketing ef Biotech Products held that the "general definition" in Annex A: l 
"must not be applied in mechanistic fashion" and that "account should 
also be taken of the specific context" within the SPS Agreement. 18 

As with 
everything in this Panel Report, this holding ( or dicta) was not reviewed by 
the WTO Appellate Body. 

The degree to which the environment comes within the scope of the SPS 
Agree_ment has been the subject of considerable scholarly commentary. 19 

Certamly, some environmental measures are SPS measures. This can be 
seen in several · h d b fi . . ways m t e text of the SPS Agreement: The name en-
e c1anes in An A . f the . nex -namely, animals, plants, and humans-are part o 

enVIronment Th 1· d . . . additiv . · e 1ste nsk agents, such as pests, diseases, orgarusms, 
.,., es, toxins etc "thi . al li akin ihe An ' ·, come wt n the terms of enVIronment po cym g. 
" nex A· I defi · · wild c-. Plant" t . · mtions define "animal" to include fish and ,auna, 
Pe · . 0 llldude fo t d · · " . l d Sticide d res s an wild flora and "contammants to me u e 
of · an vete · ' ,, nsks, a M: nnary drug residues. Art. 5.2 states that in the assessment 
rele ember sh 11 k · l di Vant ecolo . a ta e into account a number of factors, me u ng 

gtcal and environmental conditions." Art. 6.2 states that 

in th he lJ,.,. h en •L(guay., e.ith egotiati ~ound D . . ts 
of s \vere ,.a 00 Were of th raft Final Act of December 1991 states that moSt parnapand 
1. anit "•th· e vi relate to 
"1UltiI ary and 10 the scop f ew that only some aspects of consumer concerns li . 
8tcti

0 
atera1 l' PhYtosan·e O the draft Decision by Contracting Parties on the App c;n;n Dt E:~ l, Part~e Negot~~~o/ Measures. Draft Final Act Embodying the Restts ol 99 t 

i93
1
~'1p,,__ · 10ns, GATT Doc MTN TNC/W /FA,20 Decem er ' 

19 "- ,.,,01Ja/ • . 
See ' Para 7 and lvlarketi /R WT/ 

' e.g, I?. .b -l 33 7 ng ef Bio tech Products WT /DS29 l /R, WT /DS292 ' 
0 erts JI · ' Ii. ' EL I 

..... (1 998), 377, 382. 
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th t are pest-free, low-pest, or disease.r. 
f reas a • 1ree '' h determination o a ch as geography, ecosystems, ep1demiologica1 s s ajJ 

b ed on factors s~ s of SPS controls. urveij. be as h ffectivenes " and t e e 
lance , ~,1: k tina ef Biotech Products, the Panel exn1 . l and mar. e 'b " . . .• .., a1nect th 

20 l EC- Approva h nvironment are not a pnon excluded f a1 
n rotect t e e " ·r h . roni th measures to . on of the SPS Agreement 1 t e measure 1s covered b e 

scope of appbca~ A x A: I. 20 Although some measures to pr Y 0ne 
oses m nne . fi . 0tect th of the purp . als and plants are, ipso act.o, enVIronmentaI rn e 

alth f humans, amm ' . d • easures he O 
1 measures are a1me at protectmg humans a . , 

all nvironmenta A ' n1111aJs not e . Jar. the Panel ruled that nnex A: 1 lit. d encorn ' d plants. In particu ' h d . Passes 
an . t the environment other t an amage to the hfe or h 

I 
h " ertam damage o eat 

c . 1 1 nts" 21 The Panel also offered a converse hYPothe.; 
1 of amma s or p a · . uca 

l f nvironmental measure that 1s excluded from the SPS sco examp e o an e . . . pe. 
The example is a measure to reduce air pol~ut10n m order to protect the life 

h alth of animals and plants. 22 In reachmg these conclusions, the Panel 
or e k SP 23 addressed some aspects of the preparatory wor on S. 

21 A horizontal issue for the interpretation of Annex A: 1 is the meaning of 
"pests" In EC-Approval and Marketing ef Biotech Products, the Panel endowed 
this term with a broad meaning, perhaps broader than was intended or antic-
ipated by the drafters of the SPS Agreement in the early 199Os. Using as an 
informative aid the International Standard for Phytosanitary Measure No. ll 
adopted in 2004 by the IPPC, 24 the Panel held that pests include any animal or 
plant that is "destructive" or that is a "troublesome or annoying" animlli 
or pl~nt.

25 
Thus, genetically modified plants that "grow where they are 

undes1red" are "pests" within the scope of Annex A· I as are "cross-breeds" 
exhibiting " d · d · . ' -1 un esire mtroduced traits". 26 For this reason government;u 
measures to avoid to invasiveness of genetically modified 'plants are SPS measures. 27 

22 The meaning of the An • · EC-
Approval d 1,, k . nex A: I ht. a purpose was explicated 10 

an 1Vlar. etzng ef Biote h P: d w· " ·maI or plant life O h al h" c ro ucts. 1th respect to the term am . 
. r e t the Pan 1 h Id h . bens1ve 
in coverage" d ' e e t at It was "meant to be compre ll . , an encompa we a) 

sses macro and micro fauna and flora as ----20 EC 
DS293/ -Approval and Marketin . W'f I 

21 Ibut· R, para. 7 .207. '/J ef Bzotech Products, WT /DS29 l /R WT /DS292/R, . 
G ., para 7 20 ' I 

Mos on the· · • 9· The Panel fi effects~ 
covered by A - enVJ.ronment othe tuhrther stated that a measure to "avoid adverseheaJtb'' ,s 

22 lb' =inex A·l Ii r an ad a- life or id. pa 7 · t. d. Ibid verse euects on animal or plant 
23 See i . ra. -210. ., para. 7.2583 
24 Ibid hid., Paras 7.208 . 
2s Jb· ·, Paras 7.233 , 7.211. 
26 1t·, Para. 7.240' footnote 390 7 25 
21 Ib2:-'·, Paras 7_ 247· ' · 3, footnote 406. 

id., Paras 7.2579 7.255, 7.2581 
, 7.2580. . 
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• 2s w· h . 

0
_0 rgamsms. 1t respect to the term " • '-- .. 

. rn1cr d f " nsll.'i arL•ung 
qoauc bl. shment or sprea o pests the Panel hdd th th 

1
d a esta 1 • " fi Z<-J 1 :an c term 

oil ,11 elltrY' . h might anse rom pests. n addition me °' I . s i}le ''wh1C . . k " . , .-aine ~aid 
rr001 ~sl<S to protect agamst ns s that anse indi'Il'ectJ~, . des taken f A . 1 or in the 
j11clt1 asores . "thin the scope o nnex A: l ht. a.30 Thus for c l 

t o1e ,, be W1 . "d h b. "d , :<amp e 
111a terfll in pest1c1 e or er 1c1 e use could arise indlrr ti f ' 

11£r hange h . r .y mm 
\ol1E,-r""r!l a c t 31 With respect to t e terms "disease-carrving: . 
. 
5
1;5 11v f a pes . . ,, h 1 • orgctn-

fl otrY o . -causing orgamsms, t e Panel referenced World H I h 
the e d ''disease d fi h r. . , ra r ,, an d fi itions that e ne t e 1ormer as a "vector'' and thr 1 
is111s . ·on e n h d . att("r orga111zatl en.''32 Thus, a pathogen_ t at evelops resistance to an anribrorif 
i\S a ''pathog disease-causing orgamsm under Annex A: I l'it. a. n 

a1•fies as a 
qn 1 . of the Annex A: 1 lit. b purpose was explicated in £C-

rrieaning · h P d w· h the l nd Marketing of Bwtec ro ucts. 1t respect to the term "human 
Approv~ a health", the Panel held that a requirement that food "not be 
r 1 life or r. h " 1· . L···.. ally disadvantageous 1or t e consumer 1es outside the meaning 
nutntl:n health.34 With respect to the term "additives", the panel held 
of hu di . h h . . all d th t enes can be ad uves w en t ey are mtenuon y a ded to plants 
th:t~ be used as an input into processed foods.35 This includes antibiotic 
resistance marker genes. With respect to the term "contaminants," the Panel 
held that "proteins produced through the unintended expression of modified 

\ 

genes in agricultural crops" are additives if they "infect or pollute" the food 
product.36 With respect to the term "toxins", the Panel held that a "poison-
ous substance which is produced during the metabolism or growth" of a 
genetically modified crop could be a toxin. 37 Having noted that the Annex 
text is silent on the question of whether an allergen is a toxin, the Panel 
:eld that the SPS term "toxins" encompasses "food allergens which might 
/dspratluced by GMOs".38 With respect to the term "food, beverages or 
tee tuffs" th . 
ar 

«r ' e Panel held that genetically modified seeds for soWlilg purposes 
e 1ood" £ • . animal or ammals, and a genetically modified crop that 1s eaten by an 

also con ti · · · d d for th s tutes ammal "food" even when the crop 1s not mten e 
at purp 39 I · all modified ose. n addition, the term "food" encompasses genetic Y 

plants th 40 at are processed into products that are eaten. 

11 I!Jid 
19 Ibid' Para. 7 .219 
?<J I!Jid·, Para. 7 .225· 
i1 I . . , Para. 7 . 
i1 Ibid., Paras /26. 
ii rt·, Para. 7 .i766, 7 .2582. 
l\ L ·, Pa · 7 citi 
3s l~., Pa:· 7 .2a2'. ng a 1997 document . 
.,,, ~ ·,pa · 7.414 ·via ra 7 . 
i1 J1,: :• Para· .3Q 1. 
la l•~., p . 7 .313 
l'l 6i4 ara. 7 . 
111 

lb4f'' Parag -323. 

l 
1bi4·' Para. ;-333, 7.337 ·, Para -292. · 

. 7-299. 
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N oF s.i-v. ~\jh 

,A'fJO "-t \ t\fpl,JC 

.,-r orJ • c purpose was explicated . tu,f,-''f,, • J bt, 1n £. . 
:;S~ "G ,4Jllle-" J.. d, ts. With respect to the term ,, (....,_ 

. 0( t11c J Biotech Pro uct for "pests" to be living 41 
1 

Pests'' 11T1g · ,u DJ • emen · n L ' . ne ,,,,111 . ,.,f arkt/1f1,, al req tJJ r " Ot1 'tr 
,,1 1 _...a/ 11,rd d ,io /cg. b "pests . 
• 4/'l'""'p I (otJII still e 

' p,,fle 515 can · A· l lit. d purpose was explic rJte d d pe "' • . h atect . 
,v,-d$, c;t ( the ,41u1e B. tech Products. Wit respec t to th in 
' o . of zo d e ter . 11e,111ing d ,,10,kettnC od h t this term means amage "oth tn 11re , I dfl ,r,, J h I t a er th 

25 i-c----i'PP'otJ" ,, the Pane e [ Jants animals or humans" and th ~n 
,, , d ,age ' h Ith o p ' d h h" . . at lit "01/Jcr a11 I 11·re or ea Th Panel note t at t is residual cat . w t 1c ". 4z e . " egory 

d:i111agc .d a/ category d ould mdude damage to property'' . ''resi u d " an c and d ,s a er)' broa , 
. "/Jotcntially v 3 ,s " 4 
"infrastructure . 

2 Legal Form . ~r Biot,ech Products, the Panel explained that th · I d Marketing 0 . ,, e 
26 In EC- Approva an An A: 1 ("laws, decrees, regulat:Ions ) addresses both 

raph of nex " 44 Th" . second parag d h "nature of measures . Is mterpretation al f; nn" an t e 
the "leg . 

0 
b the WTO Appellate Body and has been criticized by 

as not reVJewed Y 1 · d h An A 1 " h 
w . The Panel also exp ame t at nex : s ould not some commentators. . " 45 

be taken to prescribe a particular legal form . 

3. Nature of Measures 
27 The final sentence of Annex A: 1 states that SPS measures include "all 

relevant laws, decrees, regulations, requirements and procedures including, 
inter afia, end product criteria; processes and production methods; testing, 

_inspe~rion, certification and approval procedures; quarantine treatments 
including re!evant requirements associated with the transport of animals or 
plants, or with the maten'als r h · · 1 d · rt· . . necessary 1or t e1r surviva unng transpo , PTOV1s10ns on relevant st ( ( 1 th 

ads of · k a is ica methods, sampling procedures and me · 
ns assessment· and k · di tly 

.related to food safe ,, ' pac agmg and labelling requirements rec. 
ij an open on I z . The use of the term "inter alia" suggests that the list 
explained thatet.hnJ ' C-APfrroval and Marketi.nu o1 Biotech Products, the Paoel e isting 1 "b 28 Them . s Y way of example". 46 eaning of ,, 

explicated . requireme t d' " was 
that th m EC-,11i1irov l n s and procedures inclu ing h Id e terrn ,, 'f'I' a and Mi k · p el e 
rization t requirenients'' . ''b ar. etzng ef Biotech Products. The an tho· 

o rnark t is road . I d n ''au e a Partic 1 In scope" and can inc u ea . fa 
u ar product" and "a ban on the markeong o 41 fbiJ. 

ii lbiJ.., Para. 7,35 J 
. i3 lbiJ.·, Paras 7,36 . 
ltlg Art 5 Para. 7 37 

9, 7,370 
14 lb~ ,3). . 0. Such d . 

15 fbiJ·, Para. 7 1 an-iage can be . /bid, (not 
46 !bi' Para. 7 .4 49. physical harm or economic harrn, ·, Para 7 · 22 . 

. . /334. 



ARTICLE I AND ANNEX A SPS 385 

47 rrhe Panel also opined that the omissioTI of Lh 
t ' ' J. h 1 e term 

roduc · irernent suggests t at a though the require·m 
jaf P f a requ . . f . em as . rtictl ' . 11,, o e the application o such a requirem ent is n 

~1 . atlo S rTleasur ' 1 h Id . , m an 
... 1pp!IC sP th rnore the Pane e that the term " recrui·rem " 
, is an 4s fur er ' . " JI . . ents 

,11c11 sure. that are eithe r gene ra . y app!Jcable" or a re spec·nr sr5 111ell qujrerTlentS l 
des re ,f9 

ii1cl t1 Jjcable. 
r:JIY apP . g of the "packaging" ~as not ye t dirb:en ad

1
dressed by a pand_;o l [) 

. 111ean1J1 f ''labelling requirements ect y related to food 
11tc . g o li . 
I 111ea111n A 1 was to some extent exp cated m EC'- Approval anti f 1e . j\nnex · -'etr'' 1n . h oroducts. The Panel held that such a label would have to• 

Sl"' . J Bzotec I , 
,1farl:eh1,g OJ rnbiguously" serve one of the four purposes in Annex A: r. ~1 

d and una b 1 " .d li t !ea Y 
I 

also opined that la e s to proVI e qua ty assurance, volume 
fhe pane to reflect consumer preferences or moral considerations" 
f ntents, or 52 • o co be subject to the SPS Agreement. With respect to labeHing 

11·oul_d no:nts on "novel foods" aimed at avoiding labels that "misJead the 
reqUJrem ld h h h " · · al al • " the Panel he t at sue concerns, sue an nutntlon v ue,' 
consumer, ,, 53 
are "unrelated to food safety . 

With regard to the interpretation of "certification and approval pro- 30 
cedures", see the discussion in this volume regarding Art. 8 (Control, 
Inspection and Approval Procedures) and Annex C.54 Footnote 7 in Annex 
C states that " [ c] ontrol, inspection and approval procedures include, inter 
alia, procedures for sampling, testing and certification." In Japan-Appks, 
the Panel noted that the contested measure "falls within the definition" of 
SPS measures in Annex A: I "which includes certification and approval pro-
cedur " 55 I EC th /s · n -Approval and Marketing ef Biotech Products, the Panel held 

atli approval procedures" can be understood as "encompassing procedures 
app ed to ch k d · SPS re . ec an ensure the fulfillment of one or more substantive 
quirements th · r. · al place a e sat1s1act1on of which is a prerequisite for the approv to 

product on the market". 56 

,, Ibid 
lbuJ. , Para. 7. [ 334 
Ibu/ Para. 7.1335. 

illent. ., Para. 7. I 336. . . 
1'h '" "" · This holding further addresses the requirements for a nsk assess-

not co~ ••10 S 
~e hns1der d ecretariat h rally / lll' to be sa · as opined that "quality and packing regulations are gei~e ' 
Ds2 €c"--.1p eernent." ~ry or phytosanitary measures and hence are normally SubJeCt to 

11 93tR, ptovaf and Ma O, _Understanding the SPS Agreement, at 8. ' / 
tjde~bia.s0~a. 7-390 forketmg ef Biotech Products WT/DS291/R, WT/DS292/R, W1 

ii ~ons . e of thi' otnote 527 , 
lbi4 ' is dicta s holding . . "moral" con-

. fl- ·, Par · ' especially the Panel's irrelevant reference to ,; oc½fc. as 7 4 1 1 Japa,::de, ¼ , 7,412. 
Ds2{c~ If.pp/es, 8 SPS. 

3tn,_ PProval IDS245/ 
' Para 7 and Marketi R, para. 8.24. WT/ l · ·424. ng ef Biotech Products, WT /DS29 l /R, WT /DS292/R, 

liii...... CHAR N n\/TT7 
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. ;\c;iu,£~
1
~ d production methods'' :,7 k 

386 ses an . th . ' no,..,.. 
''proces . nction wtth e geographic Ii-· .··11 a..

1 e 10 d · conJU . ·••Itat
1 111c referrnc 10 be rea in_ ed to protect foreign country health nn in 

JI pMs needs ppM design h SPS Agreement. The terrn ,, 
1 

\v%1ct p ' ' Thus, a of t e " . re e" 
1·1 a-d. .th · the terms f imals and plants ts thought by <lllt'' 
• . . , "1 in ort o an d. h anal 
not come_ . . r LO ''transp ent measures regar mg t e rnishandli 'Yst~ 
. a inod1tic I de governrn ng and as . rall ' e~c u 50 

io gene " } of animals. 
istrca1rnent t d that the SPS Agreement uses th nu . has no e . e terni 

. SPS Committee . ,, interchangeably m connection to E\ s 32 1 he · d "regulat10ns nnex •" an "rneasures 
A: 1.)9 

. . f Harmonization (Para. 2) ll Defin1t1on o 
· . WTO Members is the establishment, recognitio 33 Harmonizat~on among SPS measures. 60 n 

and application of common 

m. Definition of International Standards (Para. 3) 

34 The term "International standards, guidelines, and recommendations" is 
61 Th . . defined according to the type of measure. ree mternational standard-

setting mechanisms are specifically listed. 62 For food safety, the UN Codex 
Alimentarius Commission (CAC) is identified. For animal health and zoo-
noses, the International Office of Epizootics is identified. This body is now 
called the World Organisation for Animal Health (OIE). For plant health, 
the bodies operating within the framework of the International Plant Pro-
tection Convention (IPPC) are identified. For matters not covered by these 
org~nizations, Par~graph 3 points to appropriate standards promulgated 
by other relevant mte ti 1 · · h" all M rna ona orgamzations open for members 1p to embers, as identifi d b th [SP · tifi d 
as f N e Y e SJ Committee". None has been 1den e 0 ovember 2006. 

35 Only one of the multilat I . . . full 
Participation by ll WT era orgamzations listed in para. 3 permit 
to admit Taiwan~ 0 Members. That is the OIE. The others refuse 

-----57 T . 
5a his term al 

The Wro so appears in Art 
no~9 coverd by th:~~etariat has opin~J SPS and Annex 1 TBT. . mals are 
lep1;

0
•<io,, on t ,\g,eernent." wJ.'•t rneasures "[ ... ] for the welfare of a:: 

6
. 

Meas lll.entation of han1tary anct Ph 0, Understanding the SPS Agreement, ·on and 
Ures R t e A ytosanit ~,.. h OperaU . . , 

6o See lJ eport of th greelll.ent o h ary •v1easures, Review of t e san11a1) 61 

Reiev 
nd

1.tJehr, Artiit ~rnrnittee d1i~p; Application of Sanitary and Phyto 
sp:-:;-e,htni::.ant SPs docu~ SPs, pa~a 5 /36, 11 July 2005, para. 92. / ' S · .. ,ent · • t' 
th ee fr1c1o s can be fi el sps~ 

rec lllecha ~, N,ttJ.J I ound at <WWw.wto org/english/tratoP- . 
n1snis. · nt'l L. & p , · f uiest 

ol y 32 (C)0 . w o 4 OO), 865, 884-894 for an overvie 
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US) , the Panel stated that it was not required to considu 16 
11 

, 111 011e.5 ( • al standard had been adop ted by consen-• pO atiOO .:na.:, , Otr 
£C.,,,. 

11 
jnter11 -,a,iority.63 Indeed , Anne-x A con tains: no mrnFmum 

111 el' a rroW a~• f li . d . . he1l1 ·d or oa the outputs o ste mternat.JonaJ standard-scH•n 
i• ,, e r. when . h' h W . g 
1.-l' 

11 • •ces ,or ·rnaking force wit m t e TO. Such standards, 50 far 
v: ,.,ii111s1 ·o \aw SPS I 6-1 • 

P
f\' 1•.·1 call attal le 'tirnate under aw. 

;C 

tiues deemed gi 
111 bee!l 
h ,,t 
· f Risk Assessment (Para. 4) 

c .. jtioll 0 
pev•• " d h' h . ~- "risk assessment an t 1s term as been in terpreted in 37 

d fines a · · · h Art 5 1 65 Th 
p,,r.1, 4di_ e ute settlernent in con Junction ~t"(l ) 'd. . . • e A~pcUate Body 
11
1() 5~ that a risk assessment must. 1 entify the diseases whose 

hilie;\ptaine_dh ent or spread a Member wants to prevent withjn its te rri-
stablis m . al b' 1 . 1 d . 

1
ntl)', e ll the potent1 10 ogica an econorruc consequences associ-

as we as . d f h di 101)', ~th the entry, establishment or sprea o t ese seases; (2) evaluate 
1ted ~elihood of entry, est~blis~ment or spread ?f these diseases, as well 
the 

1
·ated potential biological and economic consequences; and (3) 

• the assoc . . 
ai the likelihood of entry, establishment or spread of these diseases 
evaluate . . 

ding to the SPS measures which might be applied."66 

accor 
The concept of risk has been clarified to some extent by the Appellate 38 

, Body. In EC-Hormones, the Appellate Body explained that a risk assess-
ment need not establish "a minimum quantifiable magnitude of risk" and 

,

1 

need not exclude "factors which are not susceptible of quantitative analysis 
~the empirical or experimental laboratory methods commonly associated 
with the physical sciences" .67 Furthermore, it explained that the risk to be 
evaluated includes "risk in human societies as they actually exist, in other 
words, the actual potential for adverse effects on human health in the real 
:0rld where people live and work and die". 68 In Australia-Salmon, the Appel-

\ 

te Body explained that the risk "must be an ascertainable risk" and 
cannot be l " Bod h mere Y theoretical uncertainty".69 Furthermore, the Appellate 

y eld that a WTO M . . . l 1 of risk t b " . ember may determme its own appropnate eve 
0 e zero nsk" 10 

In AUstralia--s l . . 
fueAppellate man, in ruling that Australia's risk assessment was inadequate, 39 

ody held that a risk assessment must evaluate "the" likelihood 

, ec---.. t, 
' J1 '10T1n(J 
,, <lilwe~n . nes (US) WT IDS 
,, See St-0u' ;: Joerges '& R 26IRIUSA, para. 8.69. 
1, ~Ustralia--: Strack, Artic{tersmann (eds), 199, 212. 
,~ tC---.. ir SaltruJn ,.,,,., e 5 SPS, paras 12 et seq. 

Ibid_ '10r171 ' "l IDS 181 AB · · al) , Para ones, WT IDS
26 

IR; para. 121 ( emphasis in the ongm · 
~~~trat~.S\87 . I ABIR, WT IDS48/ AB/R, para. 253(j). 

,, :'<Vick ( a&non WT 
~Ustta~, S37', 56/DS 181 AB/R, para. 125. See Trebilcock & Soloway, in: Kennedy 

0a&non ,, ,.,., et seq. 
' ,vi IDS . 181 ABIR, para. 125. 
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d f diseases, and that, in an assessment '"", 
or entry a~d sprca :gh.11 Relatedly, the Appellate Body e~ rnl : rely ''sa 

. 
5 

not eno . • • 1 P ain d 1nf · C\-:Juauon I pressed either quantitative y or qualit . e that 
. -dihood may be ex ativety_ i2 the 

bk _ B d has held that M embe rs have a " right" 
~h \ppellatc o y . . th th d fi . . to ado 40 1 c f - ti odology' consistent W1 - e e mtton of ' ri k Pt ''a ··,tc ' 111c 1 A ll s asse riy approP11• 

4 73 Nevertheless, the ppe ate Body has al h- ssn-ient··· 
· 5pS Annex · . · . · so elct 10 · 1 ould not be hm1ted to an examination of h that a 
. k ~ ssmcnt s 1 . . t e rn ns · . I· . or favoured by the 1mporting government. In h easure 

aJrc·tdy ,n p ace:: . 4 d" ot er \V 
• _

1 
• contemplated m para. , accor mg to the App 11 Ords. 

the c,-aiuanon . d . e ate B 
Id t 

be distorted by preconceive views on the ody, 
''shou no nature 

t of the measure to be taken; nor should it d evelo . and 
the conten . c. • P •nto a 

. •- tailored to and earned out 1or the purpose of Justifving d . . n e.xero:se A 1 
• ec1s1ons 

rpostfacto".14 Furthermore, in]apan--. pples, the Appellate Body has 
tJ 1 . bl. d " . made 
dear that under Art. 2.2, a pane 1s not o 1ge to give precedence t h 

h 
. .

6 
.d o t e 

importing Member's approac to sc1entI c eVI ence and risk when anal _ 
. . 'fi .d " 75 yz 

ing and assessmg sc1entt c eVI ence . 

41 In EC- Hormones, the Appellate Body held that a risk assessment need 
not come to a "monolithic conclusion". 76 Rather it could set out both the 
mainstream scientific opinion as well as the opinion of scientists taking a 

diverging view. 
42 In]apan-Appl,es (Articl.e 21.5-USJ, the Panel held that the issue of whether 

there is a valid risk assessment is not separable from the issue of whether 
there is a rational relationship between the disputed measure and the risk 

assessment. 77 

V. Definition of Appropriate Level of Protection (Para, 
5) 

43 The · d opriate appropnate level of protection (ALOP) is the level "deeme appr d 
by ~e Member" applying the SPS measure. The ALOP concept is re~~;~c) 
to m Arts 3.3, 4.1 5 3 5 4 5 2 4 d Annex . . of th SPS ' · , • , .5, 5.6, 9.1, 10.2, 1 . , an d·ng 1ts 

l 
e _Agreement. An ALOP is a government's choice regar 

1 
0ne 

va ues and its t 1 diil". r [rofll 0 erance of specific risks The ALOP can ue •• rrfO• 
government to a th T . ld be VVJ-
consistent . no er. hus, it seems that an SPS measure c~u • stent it1 

m one count hil . WTO incons1 
another co ry, w e the same measure 1s -

untry. --71 Ibid 
12 Ibid' paras 124, 134_ 
13) ·, para. 124. 
,. 1?an-App/es, WT IDS 
11 ) id., para. 208 2451 AB/R, para 205 a pan-A . . . 
76 EC- PP/es, WT IDS t " ) Hormones WTID 245/ AB/R para 167 t10 apan-A ' S26/ AB ' . . 94 · ri w reviewed b PP/es (Article 21 5_ IR, WT /DS48/ AB/R, para. 1 This decis

10 

Y the appellators. · US), WT /DS245/RW, para. 8.129-



389 , ability to determine its own ALOp . 
rnber s B d . rs not unJll)\. 0 Me the Appellate o y stated that the " rj ... 11-... f . ned. I J wf' ones, · "" • is,rt O ' a, Metnhe A f!orrn 1 vel of protection 1s an 1mportam ri c. ,, 

78 
· - 11 rn 

r:C.- wn e h · . gum · But th h 1,1 .v 0. h its 
O 

h tened to add t at this nght " is not h . en t P. 
b s B dy as • owcver an abs l ,,~ ,U•"' 

0 
ri ht"." This leads to the obvious qutstion or ~ h- 0 u 1< 

APP qualified~ ,rg rnber means in the context of the SPS A an exa,.•tly 
r 1111 ,, f a 1vie d t fi b . g:reernr nt. Dl'le~ 

: "right o meaning indepen en rom eing a beneficiary of• Wro di.~ 
, b•"" anY Appellate Body has taken note of what ;1 can, th, .• . r 
,t_ 1i11e? fhe 1 nee in the SPS Agreement between the shared . bun l''<itr('. ully 
op . d ba a . . . , , sornto mes 
egooate . t rests of promot:mg mternat1onal trade and r.,roc . L . 

11 ·ng in e . ,, 80 T . ,... r ct1ng tnr 
co[llpeO 'a1th of human bemgs . his statement too sugaes ts rh· • h 

d he . . h II d " . h ,, /") ., . a. t e life an e Body sees hm1ts to t . e so-ca e ng t of a Member to estahli.~h 
Appellat I of health protection . . own Ieve 
,ts PS A . 

4 d 5.5 of the S greement impose discipljnes on a Membrr':,i 
15 Arts 5. an h r. h di · li · 

. f ALOP. and t ere1ore t ose sc1p nes may conce1Vably infrintrp choice o : o 
a Member's ch01ce. 

Noting that Japan had described its ~OP as equivalent to what would ·lfi 
result from an import ban on commercial apples, the Panel in]apan-App!.eJ 
(Artide 21.5-US) stated that it was for Japan to determine its ALOP and 
"we should not question it".81 Then the Panel went on to hold that since 
there was no evidence that mature, symptomless apples would spread fire 
blight to Japan, a less restrictive measure permitting the importation of 
such apples "theoretically meets" Japan's ALOP.82 

The SPS Agreement seems to contain an implicit obligation for a Mem- 47 
her to determine its own ALOP. 83 This determination logically precedes a 
~ember's decision to adopt an SPS measure. 84 If a Member does not choose 
its own ALOP with sufficient precision, then the ALOP may be established 
by panels on the basis of the level of protection reflected in the SPS measure 
~ctually applied.

35 
In 2004 the WTO's SPS Committee adopted a deci-sion on Art . ' . . th 

a . · 
4 

stating that "[t]he importing Member should mclicate e 1 · ure 
eve of protection which its sanitary or phytosarutary meas 

>--A. E:c ___ ll 
te~Pti_eUate Bo~mohnes, WT IDS26/ AB/R WT /DS48/ AB/R para. 172. In add!tion, r;: 

on u y eld "th th . ' . h . level of sarutary p 
thi~ lnea 

11
der Article 3 at e nght of a Member to estabhs its 0~? ht"· Ibid. Presumably 19 

/1,: ?s that th " .-3 
of the SPS Agreement is an autonomous ug ' ao "UI p e nght" · 

Ibif]'' ara. 173 ( _inures from state sovereignty. 
:; Jap~~ra. 177_ refernng to Art. 3.3). 
8J lbif]_ 4f>Ples {A.rtzcle 

iOiq A.pPeU 21-5-USJ, para. 8.193. 
~• Para. 2te Body R 205-206. See also 1hid., Oo (statin eport, Au.stralia--Salmon, WT IDS 18/ ~/R? paras 1

hid., Para. 201 g 
th

at the ALOP is the government's obJect:Jve). Para. 207: 

CfIARNovrrz 



N v• ~· -"''•'lJ~I' ct\1·10 ,, 

,· oN .4f'PI..I WTO Director-General Pase- I 
, d lf.1'

1 d' g to . . cl ¼ 
"r, llP"'- ' 8':i Accor .tn - the WTO m adopting rnore d -~ ' 

~g(J .,d1ieve' .'. ely added. to d treaty provisions. "87 cta11ed 
. dtiigll1 lll·•ti:is po~1upvternenl broa 
1$ • decis1011 1es 10 tnl 

th
15
d nccific ftl Pest or Disease Preva}e 

:111 Sr - d LoW· llce 
free an 

!Disease· 
\fl. pest· 6--7) ,d to in Arts 5.2, 6.2, and 6.3 P,11 A (pllJ1lS , referre . A 6 · re· >.rt• . ·c areas are re referred to m rts .2 and 6.3 <t, 

d. ease-fre . valence a . 
1w1 or 15 d' ase P1 e ./8 r, , or 1se 
of 1011· pest 

h TBT Agreement (Art. 1.4) h' to t e C. Relations ip 
. . h' Agreement shall affect the rights of Me "N thing m t is . T d . h rn. 

A t.+ states: 0 Technical Barners to ra e wit respect t J9 rt. h Agreement on " Th' . . o 
bers under t e e of this Agreement. 1s proV1s1on should . thin the scop . h 
measures not ':1 . 'th Art. 1.5 TBT which states t at the provision . n1unct1on WI s 
be read m co d not apply to SPS measures as defined in Annex 
f th TBT Agreement o ' SPS 0 e S A ment Thus a government s measures are A of the SP gree . ' h TBT 

d b the SPS Agreement, not by t e Agreement, 
governe Y h · 1 b · h 

th h all SPS measures will be tee mca arners, as t at term is even oug . 
normally used. (A government's SPS measures will ~lso be governed by the 
GAIT) Commentators have suggested that a particular law or regulation 
could have distinctive aspects, some of which could be governed by the 
SPS Agreement and some by the TBT Agreement. 89 In EC-Approval and 
Marketing ef Biot,ech Products, the Panel took this view. 90 

50 
Food labelling is an issue that could come within the terms of either 
~e SPS or the TBT agreements, depending on the purpose of the label. 

easures regarding consum . . al 1 'din 
· fi . er or nutntion abelling not aimed at proVI g m ormation about one f th li d 
under th . . 0 e ste Annex A: 1 lit. a- d risks would come e supervision of th TBT . 
sumer or nutritional l b . e . Agre em en t. 91 Measures regarding con· 
the listed risks w ulda elling auned at providing information about one of 0 come und h • . t 

er t e supeIV1s1on of the SPS Agreemen · ----86 D . ec1sion 
Sanitary an on the Irnplerne . 
ornitted) d Phytosanita ntauon of Articl . tion of 

87 La; l' ry Measures, G!SSP~ 1
4 of the Agreement on the Applic(; tnoie 

on Wrc5' h~ WTo i th 91Rev. l (2 Apr. 2004), para. 2 °0 
811 Websn n e Ar h' 
89 See the de e. . . c ipelago of GI vaiJable 
90 For eXarn finition in the oba} Governance, 14 March 2006, a Ec----,i Pie, see At, e,cplan t 

Ds293/R,_ PProvat ana A!rceau & ahory note to Ann A·6 
9 i Se , Paras 7 I , vi arketi.ng ac. frnan in. Orti ex . . 

labels). eJosling et. t• 7,2524 of Bzot.ech Prod no & Pe!,ersmann (eds), 275, 328/R \\l'f/ 
a ' Isa (det~n . Ucts, WT IDS29 l /R, WT /DS292 ' 

g discussion . ttribt11e 
s in TBT Committee on process a 

c~ovrrz 
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D. Outlook 

Agreelllent will remain one of th sPS e most C 
fhe O covered agreements because it s . ontroversial f W'f . uperv1ses th . o 5 J 
the tal rneasures to protect pubhc health All e application f 

11rnen · of th · 
0 

gover r is allocated to the regulating country Fi e nsk of WTO 
panel erro Anples or Australia-Salmon the WTO offir example, in a case 
.k Japar r. h . ' o ers no i d . 1i ·e ntries if they c ange the1r regulations • d n emn1 ty to 

those cou h D' m or er to co I . endations of t e 1spute Settlement Body a d th mp Y with recomrn h . d . n en sutf er d · sequences from t e intro uct10n of a new di . amag-ing con sease mto an island 
rnvironrnent. 

The 
issue of the definition of SPS measures is likely to rem • . am contested 52 

in the years ahead as the WTO dispute system clarifies these terms B . . f . ecause 
ilie most rigorous supervisIOn o domestic policy in the WTO occurs in 
ilie SPS Agreement, there is much at stake in whether a disputed measure 
comes under the supervision of the SPS Agreement. The decision of the 
Panel in EC-Approval and Marketing qf Biotech Products stakes out a greater 
1eope for the SPS Agreement than what might have been anticipated. 

Further developments can be expected with respect to the policies of the 53 
international standard-setting organizations responsible for food 
iety and animal health. Some commentators have seen these developments 
as demonstrating a "hegemonic" attitude by the WTO in seeming to dictate 
tootber international organizations and entities what policies are acceptable 
or una bl • Th "h onic" may be too . ccepta e m the global economy. e term egem . 
pejorative, but there can be no doubt that SPS rules are having an ongomg 
nor · • • mauve effect on the work of standard-setting orgamzations. 
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