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PREFACE AND ACKNOWLEDGMENTS

This volume is comprised of chapters prepared originally for a comprehensive two- to
three-week-long Trade Policy for Development Executive Course designed and offered
jointly by Columbia University’s School of International and Public Affairs School
{SIPA) and the World Bank Institute (WBI). Incorporating also contributions from
other trade specialists and the World Bank's International Trade Department, the chap-
ters have been updated, revised, and undergone editorial review.

Although there are many textbooks that cover international trade, there is a glaring
lack of books that survey contemporary trade theory, policy, and negotiations in a con-
cise, up-to-date manner from an interdisciplinary perspective. This volume provides a
comprehensive overview of the issues that dominate both academic discourse and the
policymaking arena. For the most part, it emphasizes the economic and development
implications of trade policy and negotiations (be it at the unilateral, multilateral, or
regional fronts). But it also ensures adequate coverage of the international trade archi-
tecture and the institutional and practical aspects of policymaking and negotiations.
The treatment of each issue is rigorous, yet highly accessible to anyone with a basic back-
ground in econemics, law, and international political economy, as the editors asked the
contributors to limit their technical presentations to avoid turning away potential read-
ers. Moreover, the three main disciplines relevant to trade policy, economics, law, and
political science are well represented in this volume.

Qur hope is that this volume may be widely adopted for courses on international
trade or international political economy in both graduate and undergraduate programs
in departments of economics, political science, schools of public policy, and law schools.
Policymakers, negotiators, middle-level government officials, external advisors, and
many academics in both developed and developing countries who are engaged or inter-
ested in trade reforms or in multifateral or regional/bilateral trading arrangements wilt
find this velume to be an important and comprehensive reference source for all the key
issues.

The editors wish to acknowledge Columbia/SIPA and the WBI for generous financial
and logistical support for this project. We owe special thanks to Judith Jackson for her
efforts in handling all of the manuscripts and preparing them for publication.

June 28,2013
Arvid Lukauskas
Robert M. Stern
Gianni Zanini
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TRADE AND ENVIRONMENT

PETTTe D

STEVE CHARNOVITZ

I. INTRODUCTION

INTERNATIONAL policies on trade and on environment have always intersected.
The earliest multilateral environmental agreement (MEA), the Convention for the
Protection of Birds Useful to Agriculture, signed in 1902, utilized an import ban as an
environmental instrument.? The earliest muitilateral trade agreement to pursue trade
liberalization, the Convention for the Abolition of Import and Export Prohibitions and
Restrictions, signed in 1927, contained an exception for trade restrictions imposed for
the protection of public health and the protection of animals and plants against diseases
and against “extinction As environmental regimes evolved over the twentieth century,
trade instruments continued to be used by governments seeking workable environmen-
tal protection. When the post-war multilateral trading system was designed in 1947-48,
governments recognized the need for some policy space to accommodate the use of
trade measures as instruments to safeguard the environment and health. For example,
the General Agreement on Tariffs and Trade (GATT) of 1947 contained provisions in
Article XX (General Exceptions) to accommodate governmental measures necessary
for the protection of life and health and measures relating to the conservation of natural
resources.

In these first generation “trade and environment” policies, the two regimes recog-
nized some linkage to the other, but did not actively look for ways to enhance each oth-
er’s goals. For example, the Convention on International Trade in Endangered Species

' Some related material on the “trade and health” linkage will alse be covered in this chapter. The
“trade and health” linkage regarding generic drugs will not be covered. See the Appendix at the end of the
chaptee for definitions and discussion of core definitions and concepts pertinent to issues of trade and
environment.

* Convention for the Protection of Birds Useful to Agriculture, March 19, 1902, 102 BESP 96y, Art. 2
(no longer in force).

# Convention for the Abolition of Import and Export Prohibitions and Restrictions, November 8,1927,
97 LNTS 391, Art. 4, ad Art. 4 (not in force),
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of Wild Fauna and Flora (CITES), signed in 1973, used trade bans as a central instru-
ment for the management and enforcement of wildlife policies. For many years, how-
ever, CITES was not fully attentive to how controlled trade could enhance sustainable
management. Similarly, the GATT system was often not attentive to how its normative
activities to address non-tariff barriers were being perceived in the environmental com-
munity as a challenge to the legitimacy of environmental measures. With few excep-
tions, until the early 1990s, there was very little communication between trade officials
and environment officials operating at the international levet and not much more at the
national level. As a result, the trade effects of environmental laws and regulations were
often not considered by the governments imposing them. Similarly, the environmen-
tal effects of trade and investment liberalization and the impact of trade law disciplines
were often not considered.

The private sectors of all countries want to export more, and governments share that
goal in order to increase gross domestic product (GDP}, create jobs, and satisfy political
export interests. Although the products to be exported will typically satisfy the environ-
mental and heaith regulations of the country of production,* there will be a great chal-
lenge in meeting the regulations of each of the potential importing countries. Some of
the problems will be lack of transparency of regulations, the differences between various
countries, and sometimes conflicts among those regulations. Exporters face an equally
difficult challenge in meeting the non-governmental “standards™ prescribed through
market mechanisms. Such standards are not legally coercive, but voluntary markets are
coercive in the sense that an exporter may only be able to sell its product to another
country if it meets the private standards prescribed in that country, Privately prescribed
standards are particularly extensive on matters of environment, safety, and health. The
norms and perceptions in developed countries on some issues may be different from the
norms and perceptions in developing countries.

As a result of the “trade and environment” debate beginning in the early 1990s, there
is now much greater understanding of these linkages. Trade officials at the World Trade
Organization (WTO) and in national capitals are much more aware of the links between
trade and environment and say that they are committed to avoiding conflicts. Similarly,
there is greater recognition by environmental officials as to how trade restrictions can be
overused or misused in the pursuit of environmental goals. In the Doha Development
Trade Round, two of the issues being negotiated have the potential for delivering ben-
efits both to expand trade and to enhance environmental protection. The two issues are
liberalization of environmental goods and services (EGS) and the development of disci-
plines for harmful fishery subsidies.

This maturation in “trade and environment” policy is owed to commitments by
governments to address this policy linkage and was facilitated by analytical work and
discussions occurring over many years in the GATT/WTOQ. Equally important, the
progress made within the trading system is owed, at least in part, to the parallel efforts

* During the GATT era, there was attention to the phenomenon of export of domestically prohibited
goods, but that concern has not been pursued in recent years.
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in other international organizations to improve understanding of trade—environment
linkages. Most noteworthy were the programs in the UN Environment Programme
(UNEP), the Organisation for Economic Co-operation and Development (OECD), the
UN Conference on Trade and Development (UNCTAD), and the World Bank, all of
which have devoted resources to studying trade and environment linkages. Additionally,
considerable credit should be given to many foundations, non-governmental organi-
zations (NGQs), institutes, and business groups that devoted attention to these issues
from the early 1990s forward.

Several initiatives have been undertaken to head off or resolve tensions between
importing and exporting countries on the interface of environment or health, on
the one hand, and trade on the other. For example, the UN Food and Agriculture
Organization (FAQ) and UNCTAD have teamed up with the International Federation
of Organic Agricultural Movements to co-sponsor the International Task Force on
Harmonisation and Equivalence in Organic Agriculture. Another fruitful collaboration
involves UNCTAD and Brazil's National Institute of Metrology, Standardization, and
Industrial Quality which have established a Consultative Task Force on Environmental
Requirements and Market Access for Developing Countries. Still another is the
Sustainable Trade and Innovation Centre co-sponsored by the European Commission,
the French Ministry for the Environment, the Commonwealth Science Council, and the
European Partnership for the Environment. The Centre has undertaken pilot projects
on textiles and electronics.

Of course, the fact that international policy on “trade and environment” is more
coherent and constructive now than it was in the 1980s and 1990s does not mean that
this level of progress is sufficient or that the underlying problems have been solved.
Envirenmental problems will always be a challenge on a planet where governmental
units do not exactly match ecosystems. Another way of saying this is that, so long as
the policies in one country can impose externalities on other countries, and so fong as
prices in the market are not fully reflective of environmental costs, there will be a need
for international governance to manage the trans-border conflicts that will inevitably
ensue. In a speech, W'TQ Director-General Pascal Lamy {2006) explained that govern-
ance “is a decision-making process that through consultation, dialogue, exchange and
mutual respect, seeks to ensure coexistence and in some cases coherence between dif-
ferent and sometimes divergent points of view” This will be a key challenge for global
governance in the twenty-first century

Because all major ecological problems affect the world economy-—for example, cli-
mate change, biodiversity, forestry, fisheries, and pollution—linkages between the
world trading system and environmental policies are inevitable. In Lamy’s paradigm,
there is a need for governance because individual governments acting alone wili not, as
a practical matter, adopt policies that are efficient on a global scale. Although individu-
als can act in a self-interested way in the market knowing that an invisible hand exists
to help generate efficient outcomes, the same overall pro-efficiency dynamic does not
automatically ensue in global politics if governments act only in a self-interested way
toward other countries.
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One of the contributions of the late environmentalist, Konrad von Moltke, about
20 years ago, was the axiom that “unmanaged environmental problems become trade
problems” There are two insights in this axiom. The first is that major environmenta}
problems can never be definitively solved; new developments will always spawn new
problems that require new solutions and better management. The second insight is that
governments need to cooperate to solve environmental problems, and when such coop-
eration is not forthcoming, a government stymied in getting the cooperation it seeks
may resort to a trade measure. This dynamic of envirenmental problems spilling out
into the trading system can be seen in all of the major trade-environment conflicts
to date.

An example is the danger in the proposals being made for a climate tax or tariff to be
imposed on tmports from countries that did not ratify the Kyoto Protocol to the UN
Climate Change Convention or are not controlling their greenhouse gas emissions.’
Because many governments are not cooperating on addressing greenhouse-gas emis-
sions and other energy conservation challenges, there is frustration spilling out into the
trade arena. In the case of climate change, trade measures are being suggested as a way
either to level the playing field between countries with different levels of energy tax or to
induce free riding countries to better cooperate.s

Because the WTO is a functional international organization with a mandate for trade,
WTO law does not generally address government policies beyond trade, but rather
leaves those issues to environmental institutions. This approach has clear advantages
and disadvantages. The advantage is that the WTO sticks to its technical competence
and leaves environmental decisions to organizations with that technical competence.
The disadvantage is that, in trade and environment, the WTO looks only at one side of
& problem. For example, in the United States-Shrimp case, the WTO considered the
appropriateness of the US import ban directed at countries that the US government
believed were not adequately protecting sea turtles. But the WTO did not consider
whether the complaining governments were adequately protecting sea turtles. Because
it is partial rather than holistic, WTO dispute settlement may not be able to achieve a
satisfactory solution to complex disputes that involve both trade and environmental
values.

'This legal point has an analog in the economic critiques of international trade law and
WTO negotiations that point to the uncertainty as to whether trade liberalization will
always benefit the participating countries. For example, the impact of services regula-
tion on an economy will depend to some extent on whether the liberalizing government
has an adequate regulatory regime in place. In other words, an adequate regulatory
regime can be viewed as a precondition of fully benefiting from trade liberalization. The
same point can be made regarding whether a government has in place an adequate legal
system, effective competition policy, openness to investment, adequate assistance for
workers and farmers, and well-administered environmental controls. All of these policy

* For example, see Bennhold (2007).
¢ See WTO and UNEP (2009), pp. 98-110; Houser et al, (2008).
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preconditions have in common the fact that the WTO generally does not have rules
assuring that non-trade policies are adequate for trade liberalization. In other words, the
trade and environment regimes are not synchronized in law.

The same point can be seen in “trade distorting,” a term used regularly in the WTO.
For example, subsidies and non-tariff barriers are disciplined because they can be trade
distorting, Yet, while the WTO disfavors trade-distorting governmental measures, the
WTO has no rules about environment-distorting government policies (i.e., govern-
ment policies that tolerate or cause barmful environmental change). The absence of
rujes in the WTO on environment (or “rights” to the environment) can be contrasted
to the presence of positive rules in the WTO on intellectual property rights, namely the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). As the
WTO Secretariat has observed, the TREPS Agreement “is to date the most comprehen-
sive multilateral agreement on intellectual property™

Seen against that WTO law backdrop, the inclusion of environmental issues in
the Doha Round negotiations is especially noteworthy because negotiations are
explicitly considering some environmental distortions. In the Rules negotiations,
negotiators are considering disciplines on fisheries subsidies that weave in resource
sustainability. In the Agriculture negotiations, the negotiators are considering
“non-trade” concerns that include the protection of the environment. Unlike the
proactive orientation of the fisheries negotiation, the Agriculture negotiations are
more modest in seeking to preserve domestic policy space for environment-related
subsidization.

Beginning with Agenda 21 (1992), governments have affirmed that trade and envi-
ronment policies should be “mutually supportive in favour of sustainable develop-
ment” This mantra is inscribed in the Doha Ministerial Declaration where the WTO
members state that “We are convinced that the aims of upholding and safeguarding an
open and non-discriminatory multilateral trading system, and acting for the protec-
tion of the environment and the promotion of sustainable development can and must be
mutually supportive.™ This phraseology has been adoptable because there 1s something
in it for all sides of the debate. Those who view the trading system as already supportive
of the environment can point to the way that trade can positively contribute to environ-
mental goals. On the other hand, those who are skeptical of the benefits of trade for the
environment see the mutual supportiveness as a commitment by the WTO to carry out
the Doha Agenda in a way that actually does deliver some environmental benefits. Of all
trade officials, WTO Director-General Lamy has seemingly been the most committed
to turning these pro-environmental aspirations in the Doha Declaration into reality. For
example, in a February 2007 speech about the Doha Round, Lamy declared: “Trade, and
indeed the WTO, must be made to deliver sustainable development. They are starting

7 WTO, “Overview: the TRIPS Agreement,” available at <http://www.wto.org/english/tratop, e/
trips_e/intel2_e htm>.

¥ UN Conference on Environment and Development, Agenda 21, para. 2.21(b).

¢ Dgha Ministerial Declaration, WT/MIN(o:}DEC/, November 14, 2001, para. 6.
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10 In June 2010, Lamy reiterated that “Trade opening has much to contribute to the
fight against climate change and to the protection of the environment ., ™

A map of trade and environment issues would consider all the interconnections
among international trade, the natural and human environment, governmental trade
or environmental measures, international trade law, and international environmental
law. Thus, it would consider markets, the physical world, and also the legal aspects on
both the national and international planes. The optimal analytical tools for thinking
through the challenges of trade and the environment would include theories and prac-
tice of trade economics, environmental economics, trade law, environmental law, public
choice, international relations, and organizational behavior, This chapter emphasizes
the legal dimension.

The economic perspective on trade and environment is important. Given capital
mobility and open trade, concerns have been raised that investors will seek to move cap-
ital and production facilities to countries with lower environmental standards on the
assumption that export opportunities can be most profitable when production occurs
in countries with low production costs. This alleged phenomenon has been termed a
“poltuter haven,” and critics see two problems. One is that the low standards in the host
country wiil harm the environment in that country. The other is that exports produced
under such standards are unfair trade because there is not a level playing field. Another
altegation has been that some governments will seek to lower their standards as a means
of attracting investment, and that will produce a dynamic that wilt artificially suppress
environmental standards. This dynaraic is called “race to the bottom.” Considerable
research has been done on both of these alleged problems, and some evidence exists to
support these propositions. Yet most available evidence shows that working to achieve
effective environmental standards is a good development strategy for governments.'?
A number of specific case studies confirm this conclusion. For example, a case study of
Brazil, sponsored by the OECD, found that the stronger environmental legisiation in the
1980s improved environmental enforcement in the early 1990s, and trade liberalization
in the early 1990s has led to increased public and private investment in Brazil»

Analysts of the impact of trade on the environment often distinguish between effects
stemming from changes in production patterns and those stemming from changes
in income. Production effects might arise, for example, when greater opportunities
for trade boosts production and thereby increases pollution or deforestation. Income
effects arise when trade leads to higher income for a country, and that induces greater
consumption (which could put stress on the environment) and greater demand for envi-
ronmental quality {which could translate into stronger environmental regulation).t

* WTO (2007).

" WTO (2010a).

** See Nordstrom and Vaughan (1999}; Busse (2004); and Grether etal. (2006).

 See Lucon and Rei (2006).

* These and other potential effects of trade are carefully analyzed in Cosbey et al. (2005). The effect of
higher income on poliution ts sometimes seen as an inverted U curve, which is called an environmental
Kuznets curve. {The Kuznets curve shows the effects of higher income on economic inequality.}

i
i
i
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Many pathways of interaction have been identified. The structural and scale effects
of trade on the environment involve the environmental benefits of greater specializa-
tion and the more efficient use of natural resources.’ On the other hand, resource or
pollution-intensive sectors may grow faster due to trade and investment, as they have in
Vietnam.' The income effects of trade enable higher-income liberalizing countries to
devote more financial resources toward environmental remediation.”” The technology
effects of trade involve the less costly availability of new pollution control technologies.
In addition, there are physical effects of trade on the environment, such as the introduc-
tion of invasive species and the movement of hazardous waste. The net effect of trade on
the environment depends on the interplay of the various factors (such as scale, struc-
ture, income, and technology). The induced effect also depends on the changes in envi-
ronmental policy in the liberalizing country.

II. GUIDETO WTO LEGAL PROVISIONS
ADDRESSING THE ENVIRONMENT

This section provides background on the various provisions of WTO law that address the
environment. The Marrakesh Agreement Establishing the World Trade Organization
(WTOQ Agreement) mentions the environment in its Preamble. Specifically, the pream-
bular language suggests that the parties recognize:

...that their relations in the field of trade and economic endeavour should be
conducted with a view to raising standards of living, ensuring full employment
and a large and steadily growing volume of real income and effective n_E.ﬂEa_ and
expanding the production of and trade in goods and services, J;E.m allowing m.cn the
optimal use of the world’s resources in accordance with the objective of sustainable
development, seeking both to protect and preserve the environment and to enhance
the means for doing so in a manner consistent with their respective needs and
concerns at different tevels of economic development.

The Appellate Body has stated that the WTQ Preamble informs the interpretation om. the
WTO covered agreements, and the jurists used the language above in the US-Shrimp
case to help interpret the WO provisions at issue."® The Appellate Body has used other
language in the WTQ Preamble in two other cases.

% See, for example, Vilas-Ghiso and Liverman {2006). Scale effects are the increase in wc.:.:nc?
holding industrial stcucture constant; in reality, an economy always has structural/compositional
changes. . .

% See Mani and Jha (2006}, who note that trade liberalization has led to potentially adverse
environmental consequences i toxic pollution intensive sectors. o

7 Greater trade openness will “help increase demand for environmental quality...” WTO (2010b).

¥ The WTO Appellate Body is the highest court in the WTO judiciary.
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The foundational WTO agreement on trade in goods, the GATT, contains General
Exceptions to all rules in that Agreement, including the disciplines governing
import bans, domestic taxes, and border tax adjustments. Although most environ-
mental measures can be carried out without infringing WTO rules, a trade-related
environmental measure (TREM) may come into conflict with trade rules if the envi-
ronmental regulatory distinction leads to different treatment when two products
are “like.” If two products are not like, then the GAT'1% non-discrimination rules do
not apply.

With respect to the environment, Article XX (General Exceptions) states:

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

... (b) necessary to protect human, animal or plant life or health;

...(g) relating to the conservation of exhaustible natural resources if such

measures are made effective in conjunction with restrictions on domestic production
or consumption;

The introductory paragraph to Article XX, known as the “chapeau” has been inter-
preted by the Appellate Body as a condition for the use of any of the Article XX excep-
tions. Under the chapeau, the challenged measure cannot be a disguised restriction on
trade or arbitrary or unjustifiable discrimination between countries where the same
conditions prevail. The contingent provision, “where the same conditions prevail}” has
received little attention in WTO jurisprudence so far and may loom more important in
future cases.

The chapeau is examined after a disputed measure is found to qualify provisionally
under one of the specific exceptions. Both the (b) and (g) exceptions would be usable
for an environmental measure. A panel adjudicating Article XX should first consider
the threshold question to see if the governmental measure being litigated fits within
the range of policies covered by the exception. If so, then the specific discipline in that
exception would be examined. The Appellate Body has allocated the burden of proof to
the defendant government for most steps of the Article XX analysis.

For measures regarding human, animal, or plant life or health, the (b) exception
requires that the measure be “necessary,” and that term has been applied strictly. One
early adjudication came in the EC-Asbestos case where the Appellate Body found that the
XX(b) exception could justify the contested measure, According to the Appellate Body
in that case, the term “necessary” in Article XX(b) requires that there be no reasonably
available and WTO-consistent alternative measure that the regulating government
could reasonably be expected to employ to achieve its policy objectives. To determine whether
a potential alternative is reasonably available, a panel will engage in a “weighing and bal-
ancing process” that considers: (1) the extent to which the alternative measure “contrib-
utes to the realization of the end pursued)” (2} whether the alternative measure would
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achieve the same end, and (3) whether the alternative is less restrictive of trade.”” The
relevance of the precautionary principle to Article XX(b) has not yet been addressed in
dispute settlement.®

For measures regarding the conservation of exhaustible natural resources, the
(g) exception requires that the disputed measure is “relating to” such conservation.
In US-8hrimp, the Appellate Body ended the controversy as to whether “exhaustible”
natural resources were distinguishable from renewable resources {such as turtles)
by holding that exhaustible natural resources includes both living and non-living
resources. The issue of whether there is an implied jurisdictional limit to Article
XX(g), that is, whether the natural resources being protected by the contested meas-
ure must be within the territory of the defendant country, remains unresolved. In the
US-Shrimp case, the Appellate Body seemed to suggest that there had to be a “suf.
ficient nexus” to the defendant country.?* The term “relating to” has been interpreted
by the Appellate Body to require an examination of whether the general structure
and design of the measure are reasonably related to the ends sought and are not
disproportionately wide in scope. In addition, paragraph (g) further requires that
a measure applying to imports be made effective in conjunction with restrictions
on domestic production or consumption, In US-Gasoline, the Appellate Body held
that this clause requires “even-handedness” in the imposition of restrictions, in the
name of conservation, upon the production or consumption of exhaustible natural
resources.”

The applicability of GATT Article XX to process related measures (PPMs) is contro-
versial, In the US-Shrimp case, the Appellate Body ultimately ruled that a US importban
on shrimp from Malaysia was WTO consistent even though it was linked to Malaysias
congervation practices. On the other hand, the WT'O Secretariat continues to declare
that: “trade restrictions cannot be imposed on a product purely because of the way it has
been produced” The issue of process related taxes can also raise @cmmmon.m. regarding the
exceptions in Article XX as well asthe underlying GATT rules on the imposition of taxes on
imported products and border tax adjustments on imported or exported products. If taxes
get used more widely as an instrument to address climate change and to promote nrw use of
ctean energy, some tax disputes may be brought to the WTQ. The availability of Article XX
to justify measures against so-called eco-dumping or against MEA violations has not been
litigated.

¥ Appeilate Body Report, EC-Asbestos, paras. 162-72.

*® Yranes (2009: 260-63). . .

u Appellate Body Report, United States—Import Prohibition of Certain Shrimp and Shrimp Products,
WT/1)$s8/AB/R, adopted November 6, 1998, para. 133. i . . .

= popellate Body Report, United States—Standards for Reformulated and Conventional Gaseline, W/
DSz/ AB/R, adopted May 20, 1996, pp. 20-21. o . .

= Appellate Body Report, United States—Import Prohibition of Certain Shrimp and Shrimp Products—
Recourse to Article 21.5 of the DSU by Malaysia, WT/DSs8/ AB/RW, adopted November 21, 2001.

3 WTO, “the Environment: A Specific Concern,’ available at Arnm:c_gsno.o_.m\mnm:m{ )
thewta_e/whatis_e/tif_e/beyz_e.htm>, The Secretariat does not cite any legal authority for this assertion.
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As for all WTO rules, the WTO dispute settlement system prescribes trade sanctions
as an instrument to induce compliance when trade rules are being violated. Ironically, the
WTO is the only international organization (other than the UN Security Council) to use
trade sanctions in that manner. The implementation systern for MEAs refies more ont the
soft powers of persuasion and capacity building. When MEAs use trade controls, the only
trade blocked is the natural resource being regulated by the MEA. For example, a country
violating CITES can see its exports of endangered species embargoed by CITES mermbers.

The dispute settlement system in the WTQ has adjudicated three environmental cases
pursuant to the GAT'T (see Box 29.1).

Violations of GATT obligations were found in the US-Gasoline and US-Shrimp cases,
and in the Brazil-Tyres case, and in all three instances, the offending government cor-
rected the violation without sacrificing its environmental policies. The experience in
all three cases demonstrates the focus of panels on the means used to achieve an envi-
ronmental alm, not a second-guessing of the ends sought to be achieved. Of course,
one should note that all three of these cases involved an Appellate Body decision that
reversed the lower-level panel on key points. The original panel decisions, if carried to
their Jogical conclusion, had seemed to undermine the right of a government to carry
out environmental regulation that affected trade.

Besides the GATT, several other WTO agreements supervising trade in goods also
include provisions pertaining to the environment;

» —The Agreement on Agriculture declares that fundamental reform is an ongoing
process and committed parties to begin new negotiations in 2000, These negotiations
are to take into account the so-called “non-trade concerns, including food security
and the need to protect the environment”™ The Agreement on Agriculture contains
a so-called “green box™ list of subsidies that have an exemption from reduction

Box 29.1 GATT-Based Trade and Environment Disputes in the WTO

Dispute Parties Disposition

Standards for Reformulated and  Complainants: 8razif and Complainants win case. US

Conventional Gaseline Venezuela revises its clean air requiation
Defendant: United States

import Prohibition of Certain Complzinants: indiz, Malaysia, Complairants win case. US

Shrimp and Shrimp Products {the Pakistan, and Thailand
Shrimp-~Turtle case) Defendant: United States
Measures Affecting Imports of Comgplzainant; EC
Retreaded Tyres Defendant: Brazil

revises its procedures for the
import ban on turtles

Complainants win case.

Brazil eliminates discrimination
in favor of its Common Market
partrers

# Agreement on Agriculture, Preamble recital 6, art. 20 (¢); Doha Declaration, para. 13.
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commitments, so long as they have at most minimal trade-distorting effects or effects
on production.* In this context, the color green is a traffic signal, not an environmental
validator. The WTO Secretariat has opined that this green box enables governments to
“capture positive environmental externalities."# Yet, there appears to be no research on
the true value for the environment of green box subsidies.

» —The Agreement on Technical Barriers to Trade {TBT) contains a complex set of
rulesregarding governmentand privateregulatorysystems. A centralruleisthattechnical
regulations not be more trade restrictive than necessary to fulfill a legitimate objective.
The TBT Agreement includes, among an illustrative list of objectives, the “protection of
human health or safety, animal or plant life or health, or the environment"* The TBT
Agreerment also has disciplines on how governments undertake conformity assessment
procedures on imports. Governments are encouraged to negotiate mutual-recognition
agreements. Another TBT rule requires governments to use international standards as
“a basis for” technical regulations, except when such standards would be an ineffective
or inappropriate means for the fulfillment of the legitimate objectives pursued.»
The applicability of this requirement to internatienal environmental standards has
not been well defined. The TBT Agreement defines a standard as “rules, guidelines
or characteristics for products or related processes and production methods™ Note
for example that the International Organization for Standardization has adopted two
standards (IS0 14064 and 14065) on the quantification and reporting of greenhouse-gas
emissions. In 2012, the Appellate Body decided the first TBT environment case.

Despite the mention of PPMs, the extent to which PPMs come within the scope of
the TBT Agreement remains unclear. For example, would the sustainable fisheries label
devised by the Marine Stewardship Council be a TBT measure? Another ambiguity in
the TBT Agreement is whether the rules for conformity assessment by nongovernmen-
tal bodies would apply to organizations such as the Forest Stewardship Council and
Green Seal.

— The Agreement on the Application of Sanitary and Phytosanitary Measures (SPS)
governs trade and domestic measures imposed to prevent risks to life or health from
pests, diseases, additives, contaminants, toxins, and disease-causing organisms. The
governmental responses to epidemics, insofar as the ensuing policies involve trade

* 1bid. Agreement on Agriculture, art, 6.1, Annex z, paras. 2(a), 12. Among the listed subsidies are
infrastructure worlks associated with environmental programs and payments under environmental
programs. Eligibility for such payments has to be determined as part of a clearly-defined government
environmenial or conservation program and be dependent on the fulfiliment of specific conditions.
Moreover, the amount of payment has to be limited to the extra costs or loss of income involved in
complying with the government program. No effort is being made in the Doha Round to regulate these
subsidies.

7 WTO, “Relevant WTO provisions: descriptions,” available at <http://www.wio.org/english/
tratop_efenvir, e/issu3_e.htm>,

#® TBT Art. 2.2. See also TBT Art. 5.4, This requirement also applies to voluntary international
standards.

*# TBT Art. 5.4, para. 2.4

* TBT Annex 1, para. 2.
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in goods, are also governed by the SPS Agreement.” The SPS Agreement was written
with a focus on food safety and veterinary concerns, and, at one time, trade law com-
mentators thought that environmental regulations would be governed solely by the
TBT Agreement rather than the SPS Agreement. Yet in 2006, the WTO panel in EC-
Approval and Marketing of Biotech Products gave a broad interpretation to the scope
of the SPS Agreement and emphasized that the Agreement could cover “certain damage
to the environment other than damage to the life or health or animals or plants”* This
precedent may mean that the disciplines of the SPS Agreement, which are among the
most strict in the WTO, could collide more with TREMs in the future.

When a measure is covered by the SPS Agreement, then it will be subject to numerous
rules. For example, SPS measures affecting trade have to be based on a risk assessment
and cannot be maintained without sufficient scientific evidence.® SPS Article 3 directs
governments to base their SPS measures on international standards, but allows govern-
ments to set a higher level of protection than exists in the international standard. 'The
Appetlate Body has taken note of the “the delicate and carefully negotiated balance in
the SP5 Agreement between the shared, but sometimes competing, interests of promot-
ing international trade and of protecting the life and health of human beings”™ In that
helding, the Appellate Body seems to view the SPS Agreement as embodying a choice
between trade and life/health. Another rule in the SPS Agreement is that regulatory
measures (¢.g., a maximum residue limit on pesticides) cannot be more trade restrictive
than required to meet the importing government’s appropriate level of protection.

—The Agreement on Subsidies and Countervailing Measures (SCM) supervises
the use of domestic and export subsidies by governments, and the imposition of
countervailing duties against subsidies. The SCM Agreement does not contain disci-
plines exclusively for environmental subsidies. Nor does the SCM Agreement incor-
porate the polluter pays principle. As negotiated in the Uruguay Round, the SCM
Agreement contained an article (Article 8) making certain subsidies non-actionable.
Listed among the non-actionable subsidies were financial contributions by govern-
ments for adapting existing facilities to new environmental requirement (subject to
specified conditions), Insofar as these subsidies are used to address market failure, the
SCM Agreement manifested sensitivity to the fact that some subsidies may be justifi-
able for economic reasons even if they distort trade. At the end of 1999, however, SCM
Article 8 expired. With the expiration of this provision, an environmental subsidy can
be “actionable,” which means that if a subsidy is “specific” and causes “adverse effects”
to the interests of other WTC members, then that subsidy would violate the SCM

* Measures to controt cross-border travel of naturaf persons supplying or consuming services would
be governed by the WTO Services Agreement. It is interesting to note that the World Bank (2007)
counsels that trade and travel restrictions could be appropriate instruments to address an avian flu
epidemic,

3 Panel Report, EC—Measures Affecting the Marketing and Approval of Bivtech Products, WT/
DS291,292,203/R, para. 7.209, adopted Novemnber 23, 2006,

* SP5 Arts. 2.2, 5.1. In instances where scientific evidence is insufficient, a government may
provisionally impose SPS measures based on pertinent information. See SPS Art. 5.7

# Appellate Body Report, EC-Asbestos, SPS Art. 5.7, para177.
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Agreement.® The remedy for such a violation would be for the subsidizing government
to withdraw the subsidy or remove the adverse effects. The first green subsidy challenged
under SCM was a Canadian feed-in tariff, but the WTO ruling in 2013 was inconclusive.

The foundational agreement on trade in services, the General Agreement on Trade
in Services {GATS), contains General Exceptions to all rules in the Agreement. The
structure of the GATS General Exceptions, found in GATS Article XTIV, is similar
to the structure of GAT'T Article XX in having a chapeau like the one in Article XX
and a list of specific exceptions. The GATS includes an exception for measures neces-
sary for the protection of life and health, but does not include an exception regard-
ing conservation or the environment. So far, this omission has not proved significant
because no environment-related service measure has been challenged in WTO dis-
pute settlement. The Preamble to the GATS recognizes "the right of [WTO] members
to regulate, and to introduce new regulations, on the supply of services within their
territories ... " Nevertheless, that language did not impede the finding of a viclation
in the US-Gambling case, which involves a US ban on Internet gambling without
regard to whether the gambling services originate domestically or in other countries.
In that dispute, the Appellate Body held that the challenged measure came within
the scope of the GATS General Exception, but further held that the US measure
did not qualify for an exception because the US government had not demonstrated
that, with respect to horseracing, the regulations on remote gambling are not less
favorable to foreign suppliers than to domestic suppliers.” If this decision means that
governmerttal consistency is a precondition for a right to regulate, then that princi-
ple could work against many environmental regulations because governments may
not regulate equivalent environmental risks symmetrically. One should also note
that GATS Article VI contains disciplines on Domestic Regulation that could be
applied to environmental measures. So far, Article VI has not been interpreted by the
Appellate Body.

The foundational WTO agreement on intellectual property rights, the TRIPS
Agreement, does not contain an overall environmental exception. Article 8 of the TRIPS
Agreement states that WTO members “may” adopt measures necessary to protect pub-
lic health and nutrition, provided that such measures are consistent with TRIPS. Thus,
this provision is merely circular and may lack any content. The rules in TRIPS that would
seem most likely to be in interface with environmental regulation are the requirements
in Part I1, Section 5, regarding the granting of patent rights to nationals of other WTO
member countries. Section 5 provides that WTO members may exclude from patent-
ability inventions if “necessary” to “protect human, animal or plant life or health or to
avoid serious prejudice to the environment,” and further provides that members may
exclude from patentability plaats and animals other than microorganisms provided

# SCM ATt 1.2, 2, 5.

¥ GATS Preamble.

¥ Appeliate Body Report, United States—Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, WT/0S286/AB/R, paras, 371372, adopted April 20, 2005,
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that plant varieties receive protection either through a patent or an effective sui generis
system.® The meaning of these optional exclusions from patentability has not yet been
explicated in WTO dispute settlement,

The Preamble to the TRIPS Agreement memorializes the desire of WTO members to
“establish a rutually supportive relationship” between the WTO and the World Intellectual
Property Grganization (WIP() “as well as other relevant international organizations.” The
WTO bas moved to do so, for example, by signing a Cooperation Agreement with WIPO
in 1996. In addition, the TRIPS Council has granted observer status to several interna-
tional organizations such as the United Nations, the Food and Agriculture Organization,
the World Bank, the International Monetary Fund, and the WIPO. Nevertheless, despite
repeated requests for observer status from the Secretariat of the Convention on Biological
Diversity {CBD), the TRIPS Council has not granted observer status to that Secretariat.®
When the CBD Conference of the Parties meets, it gives observer status to the WTO, and
WTO representatives do attend. The CBD welcomes the WTO and does not insist upon
reciprocity.

The WTO Agreement establishes a Trade Policy Review Mechanism to examine the
bmpact of a member’s trade policies and practices on the multilateral trading system. This
assessment is carried out “against the backdrop of the wider economic and development
needs, policies and objective of the Member concerned, as well as of its external environ-
ment"*® Many Trade Policy Reviews (TPRs) do take note of some ecological factors. The
WTO Secretariat has not issued any analytical reports using the environmental informa-
tionin TPRs.3

The WTO (2005) TPR on Nigeria can serve as an example. It notes that Nigeria promotes
environmentally friendly farming practices, an environmental shrimp fisheries project, and
has transport infrastructure policies seeking environmental sustainabiiity.” On the other
hand, the TPR notes that gas production leads to environmental pollution.®* So far, how-
ever, the Secretariat has not made an effort 1o analyze the environment related constraints
to Nigeria’s trade competitiveness and its economic development. Nor does the TPR look
systematically at how Nigeria’s environment and trade policies support or undermine each
other, and what potential there may be for new synergies in sustainable development. This
omission seems a missed opportunity to put more substance behind the staternent in the
Doha Ministerial Declaration that “We strongly reaffirm our commitment to sustainable

# TRIPS Arts. 27.2, 27.2(h).

% WTO, Annual Report (2006) of the Councti for TRIPS, [P/C/44, December 4, 2006, para. 3. Note
that the Doha Ministerial Declaration states: “We welcome the WTO's continued cooperation with
UNEP and other inter-governmental environmental organizations” Doha Ministerial Declaration, ibid.
para. 6.

* WTO Agreement, Annex 3, Trade Policy Review Mechanism, Section A(ii).

* The most recent publicly released WTO Environmental Database goes back to 2003, See
Environmental Database for 2007, WT/CTE/EDB/7, May 17, 2010. That Database excerpts the staternents
about the environment from several TPRs.

2 WT0O (2005: 55,59, 80),

# WTO (z2005: 66).

{
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development, as stated in the Preamble 1o the Marrakesh Agreement™* Consider that in
the latest Yale “Environmental Performance Index,” Nigeria ranked in the bottom quarter
for Sub-Saharan Africa (33 outof41).%

I11. GUIDE TO THE EMERGING ENVIRONMENTAL
CHAPTER OF THE DOHA ROUND

The latest round of multilateral trade negotiations, the Doha Development Agenda,
was launched in 2001, and the negotiations are still ongoing at the time of writing. The
Doha Agenda contains several environmental elements, which the WTO Secretariat has
called the “environmental chapter” It seems very likely that if the Doha Round is suc-
cessfully brought to conclusion, the results will include an environmental dimension.

The Doha Declaration sets out a negotiating agenda and a forward work program
for the WTQ. Paragraphs 31-33 of the Ministerial Declaration address “Trade and
Environment” and other several other paragraphs reference issues that come under the
trade and envirenment rubric.

Box 29.2 summarizes the environment-related provisions in the Doha Declaration®
The negotiation on MEAs was explicitly limited in two important ways to keep the most
difficult and challenging issues off the table. First, the negotiations were designed to
exclude trade measures incorporated into MEAs that are not specific trade obligations
(STOs). Trade measures that are not STOs occur when an MEA has language permit-
ting or encouraging the use of trade measures, but not requiring them—for example,
the Biosafety Protocol.” By contrast, some MEAs rely upon $TOs; for example, the
Montreal Protocol on ozone protection imposes trade controls against free riders not
participating in the regime. Second, the negotiations were said to exclude disputes
where one WTO member is a party to the MEA and the other WTO member is not.
Despite the pre-commitment to leave some key MEA issues off the table, the European
Communities has sought to revive them." Perhaps it did so on the grounds that the

4 Doha Ministerial Declaration, ibid. para, 6. The Marrakesh Agreement is the formal name of the
WTO Agreement. )

# Environmental Performance Index 2012, available at <http:/fepi.yale.edu/>. The Index was
developed by the Center for Environmental Law and Policy at Yale University and the P.m:"mn.mcn
Internationa! Earth Science Information Network at Columbia University in collaboration with the
World Fconomic Ferum and the joint Research Centre of the European .ﬂc:._n.;v.ﬂcm. . )

4 These environrmental objectives are reiterated in the Hong Kong Ministerial Declaration, W/
MIN(o5)DEC, paras. 30-32, December 22, 2005 o

47 Cartagena Protocel on Biosafety to the Convention an Biological Diversity, January 29, 2000, 39
LM 1027 (2000), arts. 10.3(b),10.6, 11.8, 12.1, o

# See, for example, European Communities, “Proposal for a Decision of the Ministerial Conference
on Trade and Environment,” TN/TE/W/68, june 30, 2006.
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Box 29.2 WTQ Doha Agenda: Trade and the Environment

Paragraph Goal for Negotiations or Related WTO Work

31{i) Refationship between WTO rules and specific trade obligations in MEAs, but
limited to matters involving parties to the MEA

31ii Precedures for informaticn exchange between WTO and MEAs, and criteria for
granting cbserver statys

3}, 32{) Reduction or eliminate of tariffs and non-tariff barriers to environmental goods
and services.

31,28 Clarify and improve WTO disciplines on fisheries subsidies

13 Ervironmental aspeets of Agriculture negotiations

19, 32{ii) Relationship between TRIPS Agreement and the Convention on Biologicai
Diversity

32(iii) Labeling requirements for envirenmental purposes

33 Technical assistance and capacity building in the field of trade and environment

6,33 National envircnmental assessments of trade policies

Bi Forum to identify and debate developmentst and environmental aspects of

negotiations in order to help achieve the objective of having sustainable
development appropriately reflected

issues left off are those most likely to generate disputes at the WTO and therefore should
be dealt with if possible.

The WTO-MEA issue has been discussed extensively, but apparently little progress
hasbeen made, beyond promoting a better understanding of the key issues. Many useful
papers have been circulated, including, for example, the Matrix of Trade Measures, as
prepared by the WTO Secretariat.* Although many leading MEAs make considerable
use of STOs,* so far no trade dispute regarding an MEA has come to the WTQ (or to
the GATT). One theme in the discussions has been the need for better domestic coor-
dination in the negotiation and implementation of MEAs, and for sharing of informa-
tion among governments about national experiences with MEAs and good governance
principles.

With regard to information exchange with MEAs, the WTO has already taken
action in holding MEA Information Sessions in the WTO Committee on Trade and
Environment (CTE) and in the CTE negotiating sessions (CTESS). The WTO has
also sponsored parallel events at intergovernmental environmental meetings. For

# “Matrix of Trade Measures Pursuant to Selected Multilateral Environmental Agreements,” Note by
the Secretariat, TN/TE/S/5/Rev.1, February 16, 2005,

¥ See, for example, UNEP, Governments to Consider New CITES Trade Controls, February 28, 2007,

# “Environmental Aspects of the Negotiations,” Note by the Secretariat, WT/CTE/W /243, November
17, 2006, paras. 91, 92.
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example, the WTO and UNEP cosponsored a High-Level Roundtable on Globalization
and Environment at the February 2007 session of the UNEP Governing Council/
Global Ministerial Environmental Forum. In December 2009, the WTQ cosponsored
a Symposium for policymakers at the Copenhagen Climate Conference. The topic of
the Symposium was “Trade, Technology and Climate Change Linkages: The Current
Debate”

On the topic of observer status, the CTESS has invited UNEP and six major MEA
Secretariats to CTESS sessions on an ad hoc basis. The issue of a formal observership
of MEAs in regular WTO bodies has been discussed for years, but no decision has been
made. The current talks are not aimed at making decisions to actually grant observer
status.

Many relevant organizations continue to be excluded. For example, the oldest inter-
national organization on the environment, the World Censervation Union/IUCN, has
not been invited despite its [ongtime interest in trade and headquarters near Geneva.®
Similarly, the International Maritime Organization does not attend the WTO negotia-
tions or the regular CTE meetings despite its recent work in drafting a convention on the
recycling of ships.

The elimination or reduction of trade barriers to environmental goods and services
(EGS) has been the most active negotiation in the field of trade and environment.
Elimination of trade barriers to clean technologies could result in a 14 per cent increase
in world trade, according to a recent World Bank study. This negotiation on market
access is widely recognized to be win-win, that is, valuable for both trade and environ-
ment. Although environmental goods and services are interrelated, the negotiations
have been bifurcated organizationally with environmental goods being addressed in
the WTO negotiations on non-agricultural market access, and environmental services
being addressed Council for Trade in Services Special Sessions. The CTESS has a moni-
toring role and has considered some conceptual issues relating to goods and services.

As in any WTO negotiation, definitional issues regarding environmental goods have
been at the center of the talks. For example, what are environmental goods? At present,
WTO tariff rules and the harmonized tariff nomenclature do not specifically address the
end use of an item or its environmental footprint, Currently, there are at least nine differ-
ent lists of environmentai goods in play. Alternative approaches were suggested by India
and Argentina—namely, a project-oriented approach suggested by India and an inte-
grated approach suggested by Argentina to reconcile the two approaches. A challenging
conceptual issue has been how to handle goods which are not used for pollution control
or remediation, but rather are more energy efficient or less environmentally harmful
than alternative goods. This category is called environmentally preferable products and
some Hsts of those products include ethanol. In commenting on these negotiations, the

52 For example, the JUCN has an ongoing Working Group on Ervironment, Trade and Investment.
The [UCN isa hybrid international organization with a mermbership that includes 83 states, u6
government agencies, and hundreds of non-governmental organizations and affiliates. The [UCN was
formed under Swiss law, not international law.
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WTO Secretariat has noted that liberalizing trade in environmental goods can encour-
age the use of new environmental technologies and make it easier for countries to obtain
high quality goods. The Secretariat has suggested that the EGS negotiations can create a
triple-win situation for trade, the environment, and development,

Considerable discussion has ensued about the modalities for the environmental
goods negotiations and about the role of special and differential (S&D) treatment. No
conclusions have been reached. Although some governments argue that environmenta}
goods should be subject to the same modalities as non-environmental goods, other gov-
ernments have argued for special treatment of environmental goods, meaning deeper
cuts or tariff elimination. There have also been negotiations on non-tariff barriers to
goods such as packaging, recycling, disposal, and various labeling regulations.

The GATS services sectoral classification list covers “Environmental Services” as
Section 6 and the subsector categories are: sewage services (9401), refuse disposal ser-
vices (9402), sanitation and similar services (9403), and other services. The Central
Protection Classification (CPC) has additional relevant categories such as: cleaning of
exhaust gases (9404), noise abatement services (9405), nature and landscape protec-
tion services (9406), and other environmental services {9409). Of course, because of
the pervasiveness of environmental considerations, any taxonomy is likely to be incom-
plete, just as the CPC is. Thus, one can see that many other CPC categories can include
environmental services—for example, natural water (180}, engineering (8672), urban
planning and landscape architectural services (8674), R&D on natural sciences (851},
technical testing and analysis (8676), higher education (923), services incidental to
energy distribution (887), travel agencies and tour operators (7471), transportation of
fuels (7131), and so on. In the Uruguay Round and subsequent accession negotiations,
about 50 WTO members made commitments in the environmental services classified
in the 9400s, but the Secretariat has assessed these as “rather limited.”> Most of the exist-
ing commitments involve mode 3 (commercial presence).

One important service sector that has been highlighted is ecotourism where trade,
investment, and ecological objectives can be mutually supportive. Green Globe, an NGO,
has worked with major stakeholders in developing ecotourism labels that can help to
bring transparency and accountability to this sector. Ecotourism consumption is mode
2. Although most regulation of ecotourism is by the host country, the WTO GATS commit-
ments apply only to the home country.

So far, three themes reportedly have emerged in the environmental-services nego-
tiations. First, governments see a need for better classification of services. Second,
governments consider mode 3 the most important, followed by mode 4. Third, some regu-
latory issues have been raised, particularly the recognition of professional qualifications.
Government officials engaged in GATS negotiations can consult the Negotiating Checklist
on environmental services prepared in the OECD.* More detailed discussion of these
negotiations is hindered by the fact that the WTO Secretariat has classified some of the

# Eavironmental Aspects of the Negottations, ibid. para. 58.
5 OECD Trade Policy Working Paper No. 11, TD/TC/WTP(2004)/8/, February 15, 2005, para. 74.
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documentation for this negotiation in its confidential JOB series, and therefore that docu-
mentation is not publicly available.

Besides EGS, the other major topic on which substantive progress has been made are
disciplines for fisheries subsidies. The serious attention given to this issue has been a sur-
prise to many observers as the WTO talks are considering detailed rule-making under the
Doha mandate to “clarify and improve WTQ disciplinies on fisheries subsidies, taking into
account the importance of this sector to developing countries”* Although at the advent
of the negotiations, some governments were taking the position that the SCM Agreement
should not have sector-specific provisions, this objection has seemingly diminished in
recent years as the negotiators discuss the details of supervision proposals.

The concern about government subsidies for fisheries is that such subsidization leads
to overcapacity of fishing and overfishing, and therefore to a depletion of world fish
stocks. World fish stocks are currently threatened by overfishing and, despite a skein of
international agreements governing fishing, there is still a great deal of illegal, unreg-
ulated, and unreported fishing* Unless management improves, fish stocks could be
severely depleted. The degree of fisheries subsidization is estimated to be about 20-25
per cent of total fisheries revenue.

At the Hong Kong Ministerial in December 2003, the WTO Declaration declared that
there was broad agreement that the Negotiating Group on Rules “should strengthen dis-
ciplines on subsidies in the fisheries sector, including through the prohibition of certain
forms of fisheries subsidies that contribute to overcapacity and over-fishing... " The
Declaration called on participants to undertake detailed work to “establish the nature
and extent of those disciplines, including transparency and enforceability™* In addi-
tion, the Declaration <alls for appropriate and effective S&D treatrnent for developing
and least-developed WTO members.

Many proposals have been offered in the WTO, including proposals for a ban on
fisheries subsidies that would be conditioned on certain fishery management indi-
cators.”” The conditioning of subsidy rules on management indicators would be
an interesting development because it would provide a linkage between the WTO
rules and the ongoing work of other international organizations, such as the regional
fisheries-management organizations.* To the extent that fishery management programs
allocate marketable rights, this could constitute a subsidy under the SCM agreement. At
the end of 2007, the fishery negotiations led to a Chair’s Text which would be a new set of

55 Doha Declaration, ibid. para. 28.

 UN. Food and Agriculture Organization, "Stopping [llegal, Unreported and Unregulated (TUU)
Fishing," available at <bttp:/fwww.fao.org/docrep/oos/y3ssae/y3s54e01 htm>,

¥ Hong Kong Ministerial Declaration, ibid. Annex D, Part [, para, 9,

¥ Ibid.

5 See, for example, Proposal from the United States, Fisheries Subsidies: Proposed New Disciplines,
WTO Doc. THN/RL/GEN/ 145, March 22, 2007.

% Note that under the current WFO Agreement, new developments extrinsic to the WO canlead to
new obligations within the WTO. For example, TBT Art. 2.4 requires governments to use international
standards as a basis for technical regulations.
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rules governing fisheries management. The Text has no legal standing at this point and
has been praised for concretely promoting sustainable development and environment
within the framework of the WTO.8

As noted above, the environment is a topic in the agriculture negotiations and is
characterized as a “non-trade issue” Both proponents and opponents of reducing
(non-environmental) agricultural subsidies are marshalling green arguments for their
positions. Those supporting reform emphasize how trade distorting subsidies for agri-
culture are now harming the environment by encouraging environmentally harmful
agricultural practices, such as overuse or misuse of fertilizers and pesticides. Those
opposing reform emphasize how subsidies can keep land from being developed in order
to manage water resources and preserve biodiversity.

With regard to intellectual property, the Doha Declaration calis on governments
to consider the relationship between the TRIPS Agreement and the Convention
on Biological Diversity, and, in particular, the patenting process. The key issues
are: (1) whether TRIPS should require that patents be available for genetic resources,
{2) whether to require disclosure of the country of origin of genetic resources {and
traditional knowledge), (3) whether to require “prior informed consent” by a gov-
ernment for the use of so-called sovereign resources, (4) whether to provide for “fair
and equitable” benefit sharing, and (5) the legal approach to be used to achieve any
agreed result (ie,, within TRIPS or beyond TRIPS). The Doha Declaration mandate
for these discussions is bounded by the proviso that the negotiations “shall not add
to or diminish the rights and obligations of Members under existing WTO agree-
ments... " In practice, however, such a pre-commitment could not prevent WTO
members from agreeing to amend TRIPS, should thete be a consensus to do so. WTO
Director-General Lamy (2006} has stated that “it is incumbent on all countries to use
intellectual property rights in a manner that fosters biodiversity—all countries have a
responsibility”ss

Two other matters are being addressed under the “Trade and Environment” mandate.
The first is environmental labeling where the discussions are bounded by the same pro-
viso not to alter WTO rules. So far, these discussions have been mainly informational.
The second matter is technical assistance and capacity building for developing countries
in the field of trade and environment, and in the Doha Declaration the WTQ members
have highlighted its importance, The Declaration also encourages governments with
expertise in performing environmental reviews at the national level to share that exper-
tise. Since 2001, the WTO has stepped up its capacity building on trade and environment,
For example, in 2007, the WTO and UNEP held 2 joint Round Table on Giobalization
and the Environment as a side event to the Global Ministerial Environment Forum.
In July 2009, the WTO held a Workshop on Environment-related Private Standards,
Certification and Labeling Requirements. In February 2010, the WTO held a Regional

® Draft Consolidated Chair Texts of the AD and SCM Agreements, TN/RL/W/213, November 10,
2007, pp. 87-93; UNEP and WWF (2009} Moltke {2010).

% Doha Declaration, ibid. para. 32.

53 WTO (2006).
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Workshop on the Refationship between the Trade and Environment Regimes for Asia
and the Pacific.

"The last environment-related issue on the Doha Round agenda is the directive to the
CTE and the Committee on Trade and Development to “each act as a forum to identify
and debate developmental and environmental aspects of the negotiations, in order to
help achieve the objective of having sustainable development appropriately reflected”
‘This penultimate paragraph of the Doha Declaration is known as the “Paragraph 51"
mandate. Director-General Lamy (2005) has explained that:

In Paragraph 51, Ministers instructed us to change our frame of mind. In other
words, to no longer compartmentalize our work; discussing environmental and
developmental issues in isolation of the rest of what we do.**

Evaluating the progress on this objective is difficult for an outsider because none of
these meetings are open to the public. But it appears that little progress has been made.®
Certzinly, the CTE is not conducting a real-time environmental impact assessment of
the WTO negotiations.

Although climate change was not included in the Doha Declaration, the climate-
trade linkage has become a de facto issue in the Doha Round.® There have been sugges-
tions of a climate-related trade code to be agreed within Doha and of the possibility that
political progress within the WTO could be linked to political progress in the UNFCCC
negotiations. Many commentators continue to note that progress in the Doha negotia-
tions could promote climate objectives, for example, on the liberalization of environ-
mental goods and services.” In the run up to the Copenhagen conference in December
2009, there was hope in some quarters on reaching agreement on the misuse of box-
der measures for climate purposes, but the minimal outcome at Copenhagen precluded
environmental and trade negotiators from reaching those issues.

IV, ANINTRODUCTION TO ENVIRONMENTAL
PROTECTION PROVISIONS IN REGIONAL
TRADE AGREEMENTS

The WTQ is in competition with other forums for the negotiation of new trade liber-
alization. In recent years, more progress has been made in achieving liberalization in
bilateral free trade or regional agreements (RTAs). Many RTAs negotiated in the 2000s

S WTQ (2005).

5 Committee on Trade and Environment “Report of the Meeting Held on 17 February 2010, W/
CTE/M/ 49, pare. 35.

56 World Bank (200y); ICTSD (2008).

7 Cosbey {zo08) and Bacchus (zo10).
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embrace numerous “trade-and” issues beyond what is in the WTO. Investrnent is the
most common WTO-plus issue in RTAs.

Many RTAs also have provisions regarding the environment, For example the China-
Chile Free Trade Agreement states that the parties shall enhance their communication
and cooperation on labor, sacial security and environment...” The Japan-Mexico
Agreement devotes an article to Cooperation in the Field of Environrment.®” The RTAs
negotiated by the United States all contain a chapter on environment that commits par-
ties to enforce their own environmental laws and provides for dispute settlement should
that not occur. The RTAs also contain side agreements to effect environmental coop-
eration and capacity building. A detailed analysis of the current US mode! for incor-
porating environment into RTAs can be seen in the environmental review of a recent
RTA conducted by a private sector advisory committee” This model has been used
in US trade agreements with Australia, Bahrain, Central America, Chile, Dominican
Republic, Jordan, Morocco, Oman, and Singapore.

The most recent developrent in the United States is that after the 2006 elec-
tions, the new majority party (the Democrats) demanded stronger environmen-
tal provisions in pending RTAs. For example for the Peru-USA FTA, Peruy agreed
that the United States could restrict imports of products (such as mahogany) that
are harvested and traded in violation of CITES. This FTA was approved by the
US Congress, In 2011, the Obama Administration transmitted three RTAs to the
Congress and they were quickly approved. The RTAs with South Korea, Panama,
and Columbia contain environmental provisions.

V. PoLiCcY AND NEGOTIATING IMPLICATIONS
FOR DEVELOPING COUNTRIES

The Doha Round negotiations have been stripped of investment, competition policy,
and transparency in government procurement, and so it is an achievement for the WTO
to have progressed this far on environmental issues. While the success of the Doha
Round remains uncertain, if the issues being negotiated do coalesce, one can expect
environment to be part of the final deal.

% Free Trade Agreement between the Government of the People’s Republic of China and the
Gavernment of the Republic of Chile, November 18, 2005, Art. 108, available at <http://www.sice.0as.
org/tradee.asp#CHL_CHN>,

% Agreement between fapan and the United Mexican States for the Strengthening of the Economic
Partnership, September 17, 2004, Art. 147, available at <http:/www.sice.oas.org/ Trade/IPN_
MEXDraftEPA_e/JPN_MEXind_e.asp>,

7 “Final Environmental Review of the Dominican Republic—Central America—United States Free

Trade Agreement, February 2005, available at <http://www.ustr.gov/ Trade_Agreements/Bilateral/
CAFTA/Section_Index html>.
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Trade and environment issues have many implications for developing countries.
Given the consensus decision-making rule in WTO negotiations, it is hard to imagine
any change in WTO rules that would be detrimental to developing countries. But how
much positive gain the developing countries get on environment will depend in part on
their understanding of the issues and their negotiating skills.

On the issue of MEAs, developing countries as a group do not have a distinctive
interest in the WTO separate from others in the international community. MEAs are
a response to environmental problems that cross borders or exist in the global com-
mons, and are a way to enhance global public goods. Developing countries stand to
gain from effective international environmental regimes. All recent MEAs contain pro-
visions to assist developing countries. When such provisions are negotiated and car-
ried out, developing countries should work within the environment regimes to secure
phase-in times and technical assistance as needed. Developing countries can also work
to improve transparency within MEAs.

On the EGS liberalization issues, the developing countries have a self-interest in

" improving trade in these vital services and technologies in order to get access at the low-

est possible cost. This means that developing countries should be willing to make com-
mitments on EGS in return for receiving reciprocal market access. Developing country
governments that adopt competitiveness strategies should consider what opportunities
exist for promoting exports of EGS. When developing countries are pressed to make
commitments on environmental services, they should be careful in the details of their
services commitments so that they do not inadvertently negotiate away the ability to
regulate in a particular sector. That is the lesson to be drawn from the US-Gambling
case, in which Antigua won a dispute against the United States because of a sloppily
written US commitment on recreational services that was interpreted by the WTO
panel as a commitment to open the US market to online gambling services, notwith-
standing longtime US legal prohibitions on most remote gambling. ™

Alshough energy trade is not specifically addressed in the Doha Declaration, that sec-
tor is especially important for energy importing and exporting countries.” According
to Lamy, “While WTO rules have set the beginnings of an architecture to address the
trade-related aspects of energy, these rules may need to evolve in [the] future to address
energy trade more comprehensively”” The relationship between the WTO and the
Energy Charter remains to be explored.”

One area of tension may be climate policy. The allocation of emission rights, if mar-
ketable, could constitute a subsidy under the SCM agreement. If so, the granting of such
subsidies could be an illegal actionable subsidy under SCM rules if the subsidies cause
adverse trade effects.”

7 See Chougke (2007).

2 See, for exarnple, Rosen and Houser (2007).

7 WTO, “Lamy Highlights Environmental Dimension of Trade Talks,” May 10, 2006.
™ Selivanova (2067).

s Fufbauer, Charnovitz, and Kim (2009: 61-64, 8§7-88).
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On fisheries subsidies, the interests of a developing country will depend on whether
fishing is a significant sector for that country. About half of world fish exports come
from developing countries.™ Although all countries have an interest in preventing
overfishing from wasteful and unnecessary government subsidies, developing coun-
tries, where fishing is a significant export opportunity, may want to preserve some
flexible special and differential treatment. Developiag countries could also ask for
compensatory programs if the ensuing regimes lead to higher costs for their fishery
imports.

The debate on environmental subsidies in the agriculture negotiations is complex,
and it is hard to generalize an interest for developing countries. As in all WTO issues,
developing countries should partner with like-minded countries in order to deploy ana-
Iytical resources in the most efficient way. Greater market access for developing coun-
tries to export agricutural products to the United States and Europe will be of benefit
to developing countries, and so, when developing countries call for reduction in subsi-
dies and other concessions, environmental arguments should be marshaled. In particu-
lar, developing countries can criticize the harmful environmental results arising from
subsidy programs relied upon by many high-income countries. In the past few years, a
series of WTO tribunals have criticized the US practice of granting WTO-illegal subsi-
dies to cotton farmers. The complaint was brought by Brazil, which, in mid 2010, threat-
ened trade sanctions against the United States because the Obama Administration had
not fully complied with the WTO ruling.

The TRIPS and Biodiversity issues are complex. Because these issues are of great inter-
est to the private sector in the high-income countries, the negotiators from those coun-
tries will be especially well prepared. In response, developing countries have engineered
their own coalitions and have obtained technical help from NGOs and the academic
community. The history of TRIPS in the trading system demonstrates that vigilance
Is always needed because, in the Uruguay Round, leading governments were focused
mainly on gratifying the interest groups promoting rights for hoiders of intellectual
property. At present, the WO TRIPS Council has refused to give observer status to the
Biodiversity Convention. This exclusion cannot possibly help developing countries, and
they might consider being more vociferous in asking for greater WTO transparency and
cooperation,

The WTO is carrying out significant capacity building on trade and environment,
but these efforts can be stepped up. Developing countries should not hesitate to request
technical assistance when they need it and should work to assure that WTO rules on the
provision of technical assistance provide for some quantitative assessments of the need
for assistance by country, perhaps carried out by the WO Secretariat ora UN body.

The WTO capacity building on trade and environment is just one small part of what
is being carried out in this field by other international organizations and many govern-
ments. For example, UNEP and UNCTAD have delivered technical assistance for over

7% ‘The leading exporters are China, Thailand, Norway, the United States, Canada, Vietnam, Chile,
Taiwan, Indonesia, and the European Union. fapan is the largest importer.
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a decade. The Furopean Union’s programs are wide-ranging—for example, the Forest
Law Enforcement, Governance and Trade Program that helps countries control illegal
logging and exports.

As noted above, while there has been very little progress made in implementing
Paragraph 51 of the Doha Declaration, it is still important for developing countries to
have a robust and opea forum to analyze and debate the environmental and develop-
mental implications of the Doha negotiations. The developing countries ought to con-
sider promoting better implementation of Paragraph 51 and more attention in the WTO
to developing ways to operationalize the concept of sustainable development.

On RTA environmental negotiations, developing countries should recognize that,
in trade agreements with developed countries, there is a possibility of using the RTA
negotiations to achieve effective environmental cooperation agreements with real com-
mitments of financial resources and technical assistance. To use the United States as an
example, at the outset of new RTA negotiations, developing countries should develop
alliances with US environmental NGOs and work with them to put political pressure
on US negotiators to improve the environmental cooperation provisions in the trade
agreement or side agreements. In 2013, the ongoing negotiations for the Trans-Pacific
Partnership include an environmental dimension.

APPENDIX

CoRrEg DEFINITIONS AND CONCEPTS

Border tax adjustment. The imposition of a charge on an imported product equivalent to an
indirect domestic tax being imposed on that product ot on an article from: which the imported
product has been manufactured or produced. Such adjustments are permitted under WTO
rules, WTO rules also permit the remission of indirect taxes on exported products; such rebates
may not be in excess of the dJomestic tax.

Eco-dumping. A term referring to exports with prices that are artificially low because &ﬁ\
have been produced under environmental regulations that are inefficient for the exporting
country. Just as anti-dumping duties can be calculated based on hypothetical pricesina Bmla.n
economy, an eco-dumping duty could be based on the hypothetical prices that would ensue if
all environmental externalities were internalized. Eco-dumping duties have been proposed but
none have been imposed. Sometimes a claim of eco-dumping is used more broadly without
reference to what is efficient for an exporting country.

Environmental goods and services (EGS). EGS are goods and services whose use or
consumption is thought to promote better environmental outcomes. No universally agreed
definition of EGS exists but some obvious products include wind turbines, solar cooking
appliances, and photovoltaic cells. Although some environmental services are grouped S.:Eu
the services sectoral list, environmental technologies do not have separate tariff categories in
the harmonized system. Some EGS trade liberalization has already occurred in bilateral and
regional trade agreements. .

Environmental harmonization. The use of international benchmarks for environmental
regulations and standards by governments. The use of international standardsin the production
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of goods is called for in the WTO TBT and SPS Agreements. Indeed, SPS Article 3 is captioned
“Harmonization.” The main purpose of such harmonization measures is to facilitate trade by
preventing idiosyncratic trade restrictions. Harmonization to international standards also has
the potential of raising standards in countries that do not have adequate regulatory systems
appropriate to their level of development.

Environmental impact assessment, A principte of national and international environmental
policy calling for an assessment of the risk to human health and/or ecological services of a
projectand calling for the consideration of alternatives. Environmental assessments can alsc be
focused ongovernment policies such asinternationai negotiations. The WTO Doha Declaration
{para. 51) calls for debate within the WTO on the “developmental and environmental aspects
of the negotiations...”

Environmental services. In a trade context, “environmental services” refers to services traded
via one of the four modes of the GATS. Many environmental services are grouped in the WTO
Services Sectoral Classification List [n Sector 6. In an environmental context, the term refers
to services performed by nature itself, such as the protection of soil by trees and the natural
filtration and purification of water. This is one of maiy terms that is used in different ways by
the trade community and the environment community.

Freg rider. In an environmental context, a free rider is a country that enjoys the benefits
of an environmental regime without following the rules of that regime or contributing to its
maintenance.

Level of protection. Not to be confused with the trade concept of effective protection, the “level
of protection” in the SPS Agreement refers to the level of sanitary or phytesanitary protection
thata WTO member government chooses to protect human, animals, or plants in its territory.”
The SPS Agreement implies that a government may choose the “level” of protection that it
waents, but the Appellate Body has held that governments do not have an absolute or unqualified
right to do 50,7 By contrast, the Appellate Body has held that the concept of autonomous choice
of a desired leve! of protection exists for the fevel of health protection sought under the GATT
and the levei of morality sought under the GATS.™

Level playing field. A normative claim that countries should compete in international trade
fairly. In an environment context, a level playing field claim is that 2 country with stringent
environmental regulations will suffer in competition against a country with less stringent
regulations. The term “level playing field” is often used to describe trade relations that are
perceived as fair. For example, the Brazil-Aircraft (Article 21.5—Canada) panel stated that the
Agreement on Subsidies and Countervailing Measures “establishes a level playing field for all
Members in respect of export credit practices...”®

Mudtilateral environmental agreements (MEAs). An international treaty or convention aimed
atanenvironmental purpose thatinvites all governments tojoin as parties. Many environmental

77 Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement), Annex A,
para. 5 {definition of appropriate level of protection).

™ Appellate Body Report, EC Measures Concerning Meat and Meat Products {Hormones), WT/DSz6/
AB/R, para. 173, adopted February 13, 1998.

7 Appellate Body Report, Eurapean Communities—Measures Affecting Asbestos and
Asbestos-Containing Products, WT/DS135/ AB/R, para. 168, adopted April 5, 2001; Appellate Body Report,
United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS28s/
AB/R, para. 308, adopted April zo, z200s.

¥ Panel Report, Srazil-Export Financing Programme for AircrafiRecourse by Canada to Article 21.5
of the DSU, WT/DS46/RW, para. 6.107, adopted August 2, 2060 13 modified by Appellate Body Report.
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treaties are regional rather than multilateral. The UN Convention on Biclogical Diversity is an
example of an MEA, Many MEAs have international secretariats that help coordinate efforts
undertaken under the agreement.

Polluter havens (or pollution havens). A political unit that seeks to draw in foreign investment
through lower environmental standards or that attracts investment for that reason. The
identification of polluter havens is controversial. Indeed, the category may be a theoretical
concept that is non-existent in practice.

Polluter-pays principle (PPP). The PPP, originally devised by the OECD in 1972, states that
the polluter shouid bear the expenses for carrylng out measures that governmental authorities
determine are needed to ensure that the environment is in an acceptable state. The rationale
for having the polluter bear these costs is that these costs will be passed forward to the ultimate
users. The PPP acknowledges that there may be exceptions in which government subsidies
can be used particularly for transitional periods, provided that the subsidies do not lead to
significant distortions in trade or investment. The WTO has not explicitly endorsed the PPR.

Precautionary principle. A principle of international envirotimental law stating where there
are threats of serious or irreversible damage, fack of full scientific certainty shall not be used as
a reason for postponing cost-effective measures to prevent environmental degradation. Some
commentators aver that the precautionary principle also counsels that the proponent of an
activity, rather than a regulator, should bear the burden of proof. n the EC~Hormones case,
the Appellate Body noted that the precautionary principle “finds reflection” in one provision
of WTO law®

Processesand production methods (PPMs). PPM is a term from the Agreement on Technical
Barriers to Trade (and its Tokye Round predecessor) that refers to the way that a product is
produced. Some PPMs may be detectable in the product, such as whether milk or cheese is
pasteurized. Other PPMs require information about the producer or the product chain, such
as dolphin-safe tuna. The PPM concept is in use throughout the trading system—for example,
with rules of origin, intellectual property, countervailing duties, and antidumping—where
products that are intrinsically “like” are treated differently based on exirinsic factors. Many
WTO agreements recognize, permit, and/or require non-product-related trade restrictions.
Nevertheless, one should note that PPM-based trade restrictions relating to environment,
labor, or human rights are very controversial, and their status under WTO law remains to be
tested.

Sustainable development. Sustainable development is development that meets the needs of
the present without compromising the ability of future generations to meet their own needs.
To operationalize this amorphous term, environmentalists point to the need for sustainable
production and consumption and the need for decision-making that seeks simultaneously to
achieve economic and environmental {and sometimes also social) goals. In the US-Shrimp
case, the pane] stated that “sustainable development is one of the objectives of the WTO
Agreement"® The goal of sustainable development is endorsed in the Doha Declaration.

“Trade-and” linkages. Trade-and linkages are the interconnections between international

" o, n

trade and labor,” “trade and health.” “trade and competition policy,” “trade and investment;’

»u

“trade and human rights? “trade and culture” and “trade and gender” Although not always

8 Appeilate Body Report, EC-Hormones, ibid. para. 124 (referring to SPS Article 5.7).

8 panel Report, United States—Import Prohibition of Certain Shrimp and Shrimp méa.nnalmmnowum
to Article 21.5 of the DSU by Malaysia, WT/DS58/RW, para. §.54, adopted November 21, 2001 as modified
by Appetlate Body report.
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explicitly identified as such, the WTO has provisions addressing all of these “trade-and”
linkages on this list except the last one. The linkages between “trade and development” are
explicitly recognized in the WTO.

Trade-related environmental measures (TREMSs). A measure in an environmental treaty, law,
or regulation that affects trade. Disputes about TREMs can be lodged in the WTO. For example,
the EC-Asbestos case involved a complaint by the Government of Canada about a French
decree that banned the manufacture, sale, or importation of asbestos fibers and any product
containing such fibers. The purpose of the decree was to prevent harm to human health. TREMs
thatinhibit trace are regularly used for environmental purposes. Of course, mast measures that
inhibit tradeare trade measures, not environmental measures. For example, tariffs, quotas, and
countervailing duties are trade related measures,

Win-win. A descriptor often used by government officials and the business community to
suggest that coherent government policies can deliver victories for both the economy and the
environment. Win-win is also used to connote a dual win for environment and development.
Another descriptor is “win-win-win," which suggests that coherent policies can deliver
wins for the economic, environmental, and social aspects of development. In the context of
corporate responsibility, the term “triple bottom line” suggests business strategies that promate

financial gains for the company, social gains for workers, and social and environmental gains
for a broader community.
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